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THE HINDU WILLS ACT, 1870. 
(ACT XXI OF 1870). 


Preamble. 


[Passed on 

An x4.ct to regulate the Wills of Hindus, Jainas, Sikhs and 
Buddhists in the Low^er Provinces of Bengal and the tow’'ns of 
Madras and Bombay. 

Whbbeas it is expedient to provide rules for the execution, 
attestation, revocation, revival, interpretation and 
probate of the wills of Hindus, Jainas, Sikhs and 
Buddhists in the territories subject to the Lieutenant-Grovernor of 
Bengal and in the towns of Madras and Bombay ; It is hereby 
enacted as follows : — 

Short title. 1. This Act may be called the Hindu Wills Act, 

1870. : 

(Notes). 

Oeneral. 

(1) Statement of objects and reasons. 

For the— See Gazette of India, 1869, Pt. V, p. 32. A 

(2) Report of Select Committ^^^ 

For the— /which was ordered to be published by the Council — See Gazette of 
India, 1870, Ft: V, p. 11 . B 

(3) Proceedings in Council, 

For the— , See Gazette of India, 1869, Sup. page 1499; Sup. 1870, p. 76; 
Extra Supl. page 34, and Sup. page 957. C 

(4) Act declaped in force in the following scheduled districts. 

This Act has been declared by notification under S. 3 (a), of the Scheduled ■ 
Districts Act, 1874 (XIW of 1874), to be in force in the following 
. . Scheduled Districts, namely: 

The Districts of Hazaribagh, Lohardaga and Manbhum, and Parghana 
Dhalbum and the Koikhan in the District of Singh bum — See Gazette 
of India, 1881, Pt. I, p. 504. ' B 

2. The following, portions of the Indian Succession Act, 1866, 
Certain portions of namely, - 

Act X of 1865 ex- sections 46, 48, 49, 50, 51, 55 and 57 to 77 

tended to wills of j ? 7 ? ^ 

Hindus, Jainas, (both inclusive), 

SikhsandBuddlusts. sections 82, 83, 85, 88 to 103 (both inclusive) , 

sections 106 to 177 (both inclusive), [and section 187] 
shall, notwithstanding anything contained in section 3'31 of, 
the said Act, apply ^ — ■ 
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Act 'XXI of 1870 nmm 'wills' act).. 


IS. 2 


(a) to all wills and codicils made by any Hindu, Jaina, 
Sikh or Buddhist, on or after the ' flrst day of 
Extent Oi Act 'gepiejjiber, '1870, within, the 'said '"territories of 

the local limits of, the, ordinary ■ original civil jurisdiction of the 
High Courts of Judicature at Madras and Bombay, and 

: , (5) , to all such wills and codicils made miitside those terri- 
'toiies' and' limits, so far as relates to immoveable , property' situated 
within . 'those territories' or limits. 

(Notes). 

General. 

B.B, — The jibove section is printed with the amendments made by S. 164 of 
Act V of ISSi (Probate and Administration). The section, before the 
above amendment, stood as follows 

The following portions of the Indian Succession Act, 1865, namely, — Sections 
46, 48, 49, 60, 51, 55 and 57 to 77 (both inclusive), sections 82, 
88, 85, 88 to 103 (both inclusive); sections 106 to 177 (both 
inclusive), sections 179 to 189 (both inclusive), sections 190 to 
199 (both inclusive), so much of part XXX and XXXI as relates 
to grants of probate and letters of administration with the will 
annexed and parts XXXIII to XL (both inclusive) so far as 
they relate to an executor and an administrator with the will annexed shall, notwith- 
standing anything contained in section 331 of the said Act, apply — 

{a) to all wills and codicils made by any Hindu, elaina, Sikh, or Buddhist, on or 
after the first day of September one thousand eight hundred 
xtenfe 0 f ct. seventy within the said territories, or^the local limits of the 

ordinary original civil Jurisdiction of the High Courts of Judicature at Madras and 
Bombay ; and 

(6) to all such wills and codicils made outside those territories and limits, so far as 
relates to immoveable property situate within those territories or limits. 

(1) Ipplicabilifey of Act 

The Hindu Wills Act (XXI of 1870) applies certain sections of the Indian 
Succession Act to those wills only that are mentioned in S. 2, clauses 
(a) and (5) of the former Act. 20 B. 674 (675). E 


Certain portion of 
Succession Act ex- 
tended to wills of 
Hindus, Jainas, 
Sikhs and Bud- 
dhists. 


(2) Application of the Act to Bombay, Extent of Admmistmtojp-Senerars Act| 1874, 
operation of. „ ■ 

(^?) The Hindu Wills Act, S. 2 (a), applies to all wills of Hindus executed in 

Bombay, no matter where the immoveable property devised may be 
situated. 9 B. 241 (243). F 

(6) A will made in Bombay is subject to the provisions of the Hindu Wills Act. 

12 471* . G 

ic) A parson claiming as a legatee under a will made in Bombay is not entitled 
to sue without taking out probate, as he would be bound by S. 187 of 
the Succession Act which is incorporated in the Hindu Wills Act. 12 
Bom.L.R.47L '• .g; 



S. 2l Act XXI of 1870 {the hindtj ■wills act). 5 

Qener&l—iGoiitimied). 

id) Bai where tlie properliy comprised in fclie will is worfeh less than 'Bs. l,000» 

and the legatee has obtained a ■certificate raider S. 36 of the Admiiiis- » 
trator-Generai’s Act to administer the effects of the deceased, such 
certificate entitles, the legatee to receive the property, The provisions 
of the Administrator-GeneraFs Act is not affected by the incorporation 
in the HlndU' Wilis Act of S. 187 of the Indian Succession Act. 13 Bom. 

' Ii.R«471. ■ ' , , I 

(e) S. 5 of the Hindu Wilis Act provides that nothing contained in that Act 
wfill affect the rights, duties and privileges of the Administrator-General 
oi Bengal, Madras and Bombay respectively. 13 Bom.L.R. 471. J 

(3) Executoi? of will of Hindu, position of, after passing of Hindu Wills Act. 

After the passing of the Hindu Wills Act the executor of the will of a Hindu 
was in precisely the same position as the executor of a will of a 
European, in as much as the sections of the Indian Succession Act, 
which deal with the position and interest of executors, are made to 
^ Hindu’s will. 210. 7.32 (755)* (Per Petlieram, CJ-) But 
see, also, 22 C. 788 (F.C.). K 

(4) Executor of will of, Hindu, position o.f, before passing of Hindu Wills Act. 

An executor under a Hindu will, before the Hindu Wills Act came into force^ 
is not in the same position as an English executor under an English 
will, and the property does not vest in him, he practically holds the 
property as manager. 25 C. 103. L 

(5) Object of the Act. 

The Act was not intended to introduce any material change in Hindu Law 
or to extend the testamentary power of the Hindus, 8 0.637 = 10 
C.L.R. 459. M 

(6) Peculiar rules of construction of the Act. 

The following ob.servations of White, J., in 8 C. at pp. 640—642 are worthy of 
notice : — “ In arriving at this decision the learned Judge has applied 
a canon of construction, which has long been applied in construing 
English Acts of Parliament, and which is thus stated in the case of Eeg^ 

V. BisJiop of Oxford. A Statute ought to be construed, that, if it can 
be prevented, no clause, sentence or word shall be superfluous, void or 
insignificant. 

I do not for a moment deny that that canon is the correct one to apply to 
many of the Acfes of the Government of India, or that if it is the ap- 
propriate rule, to apply here, the decision of the Court below is 
correct. But the Hindu Wilis Act is not drawn in the ordinary form 
of a Statute, or indeed of an Act of the Government of India. It does 
not enact a series of provisions relating to Hindu Wilis but, in point 
of form, it applies to certain Hindu Wills certain portions only of the 
Indian Succession Act, and it does this by mentioning only the 
numbers of particular sections and the numbers of particular parts or 
Chapters or portions of parts or Chapters of the principal Act. 

The sections and parts and portions of parts so specified are applied bodily and 
in globo as it were,, without ‘any limitation and without any 
adaptation of the sections to the peculiar law or custom or cirouin.% 
stances of Hindus. , - , 
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ActXXI of 1870 (thb-Hisdtj mLLS act^ [S. 2" 

Qemmt—^iConchided}. 

Hindus were expressly excluded' from the operation, of the Indian 'Succession' 
Act when it was passed,, and although Jt is not iinp.robable that the 
Legislature, even at that time,' contemplated that, atsome future day, 
the Act might be extended to, Hindus, the Legislature must have eoii-', 
sidered ia 1865 that the Act, as it ..then stood, was not in all respect 
... '' suited for Hindus, otherwise .Hindus would have been included, 

It is obvious that an unqualified- extension to Hindus of 'a large "number 
of sections and parts of an Act, in its origin passed for persons 
other than Hindus, would be attended with some most unexpected 
and undesired results, unless the operation of the applied sections 
were controlled. 

The third section, accordingly, enacts five provisos, the object of which as it 
appears to me, is to prevent, so far as Hindus are concerned, the 
wholesale application, as it were, of the section and chapters men- 
tioned in S. 8 from directly or indirectly altering or afiecting the 
Hindu Law in those matters to which the provisos relate, and from 
thus introducing changes not contemplated by the Legislature. 

Hence, in construing an Act of the Governme^it of India passed in the fonn- 
peculiar to ike Bindii Wills Act, I tliinh the sound rnle of construction 
is to give their full and natural meaning to the provisos ^ and only to 
give eiject to the enactments contained in the applied section and chap- 
tcrSf so far as the latter do not contravene the full and naticral meaning 
of the provisos; and that this is the sound rtde of construction, although 
the result of earrijiug it out may bct and in the 2^resent case is, that 
some of the applied sections are rendered nugatory, (The italics are 
: ours). . 

This also appears to me to be the only safe rule in, dealing with an Act like 
the one now before us. To construe such an Act by the canon laid down 
in the case cited would be to introduce changes into the Hindu Law 
by a side wind as it were, and also when there is no clear expression 
on the part of the Legislature of an intention to alter that Law. 8 0* 
at pp. 640 to 642. M 

(I) Act not in force in Central Provinces. 

(n) The only Act of the Legislature, which provides for the grant of probate in 
respect of the Hindu Wills in the Central Provinces is the Probate and 
Administration Act, 1S81. 2 N.L.R, 123. 0 

(5) In the Central Provinces, a person claiming under the will of a Hindu 
need not take out probate before instituting his claim ; S. 187 of 
the Succession Act is applicable only where the Hindu Wills Act is in 
force. 2. H.L.B* 128. ■ p 

(8) Application f«? probate-— Evidence—Barden of proof. 

In all cases in which an application is made under the Hindu Wills Act for 
probata or letters of adniinistmtion, it lies upon the applicant to pro- 
duce all the evidence which the circumstances of the case indicate as 
proper and necessary to prove the execution of the will in respect of 
which the Court is asked to ‘ make a grant of administration. 10 O.L, 
B. 550 (652). , ' . ' , q 


S. 23 AclXXI of 1S70 (the HINDU -WILIiS ACl). ? 

\i.-~^*Sectiom 46, shall, 

(1) Saecessloii' let, S. 50— Ittestatioa of will. 

■Atfestation of testatrix by mark , aod identification, before the Registration 
Officer, by the witness, who had seen the testatrix affixing her mark, 
are sufficient for grant of probate. 1 C. 150, followed in 6 C* 17 = 6 

C. L.E.,303. R, 

(2) Wlil iiot go¥erned by Hindu Wilis Act— Mode of execution. 

Where the testator does not come under the operation of the Hindu Wills Act, 
the execution of the will does not require the formalities prescribed by 
S. 50 of tbe Succession Act ; such a will is admitted to probate under 
the ordinary practice of the Court. The only question to be considered 
is whether the will is a fabrication or not. 1 Bom. L.R. 470. S 

(3) Hindu Law— Will — Re¥ocation— Birth of posthumous son— Succession Act, 
S, ,57. 

(n) A Hindu will is not revoked by tbe birth of a posthumous son to the testator. 

17 M.L.J. 269. T 

(h) S. 57 of the Succession Act is. exhaustive, and read with S. 3 of the Hindu 
Wills Act, the Statute should be understood to mean that the Hindu 
wills should not be revoked except in the manner mentioned in S. 57 
of the Succession Act subject to the proviso contained in S. 3 of the 
Hindu Wilis Act. 17 M.L.J. 269. 

N.B. — This case reversed the one reported in 16 M.L.J. 491 where it was held 
per Subramanya Aiyar, J. (Moore, J,, dissentiente) , that the birth 
of a son to a Hindu after the making of a will disposing of all his self- 
acquired propertievS, has the effect of revoking the will, if its effect is 
to leave the son unprovided for thereby, provided the omission to provide 
for the son is not intentional. U 

(4) Demise by Hindu husband— Construction— Succession Act, S. 82. 

In the absence of aiiy thing to the contrary, a devise by the husband to a 
Hindu widow is of an absolute alienable interest in the property where 
the will is governed by the Hindu Wills Act, and S. 82, Succession Act, 
therefore applies. 5 G.W.N. 300. Y 

(5) Hindu Law— Will, construction of S. 82 of the Succession Act. 

A Hindu husband is never incompetent to create in favour of his wife an 
absolute interest in immoveable property bequeathed by him to her, 
though it is necessary, in order to create such interest, to use express 
language to that effect. The application of S, 82, ActX of 1865, to 
such a case is not barred by S. 3 of the Hindu Wills Act. 24 0. 646 = 

1 C.W.N. 578, followed in 5 Bom. L. R. 534 and 33 G. 947 = 10 C. W. 
H. 695 = 3 G.L.I. 502. (24 W.R.395 ; 5 0. 684 ; 8 0. 378 and 8 0. 637, 

D. ).. ■ W 

(6) Hindu Law— Will, construction of— Succession Act, S. 111. 

[а) Where a testator bequeathed his property to his three sons, and in the 

event of any one dying sonless, to the survivors in equal shares, the 
time of distribution is the date of the testator’s death. 23 C, 563 = 
23 LA. 18 (P.C.),upprot;^d o/m33 G. 1306 = 11 G.W.N. 12=4 O.L.J. 
357. ’ X 

(б) In such a case, under S. Ill, Succession Act, applicable under the Hindu 

Wills Act, 1870, the original gift to the three sons in equal shares' 
'became indefeasible on testator’s death. -{Ibidvj . , Y 
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Act XXI of 1870 (iHE HINDU WILLS act). [S. 2 

: $e€tiQMS ^-46r 4S-.** ^-shaiL ^^<Mppiy/*—-{€ontimied}* 

(c) Having regard to the provisions of S. Ill, Succession Act, made applicable 
to Hindus by the Hindu Wilis Act, and 23 0. 563 (F.C.), a further 
provision in the will that in case of any of the testator’s daughters or 
of his brother’s daughters dying issueless, her share ‘* shall devolve 
in equal shares on the surviving daughters ”, applied only to the case 
of a daughter dying during the testator’s life-time. Such provision, of 
survivorship would not take effect, if the daughter died several years 
after the testator’s death. 24 0. 406. ’ Z 

(7) Will, construction of— Succession Act, Ss. 101, 102. 

{a} A |)ower to distribute property conferred by a testator under his will, which 
is exercisable “when my grandsons may attain their age” is void under 
Ss. 101 and 102 of the Indian Succession Act, as extending the period 
beyond the limit allowed by S. 101, whether the point of time referred 
to is taken to be the attaining of age by the grandsons in existence at 
the date of the testator’s death, or such attaining of age by all his 
grandsons. 31 M. 517-4 M.L.T. 306. . A 

(h) If the intention of the testator to benefft all his grandsons is clear from 
the will, the latter view ought to be adopted and a secondary intention 
to benefit such grandsons at least as should be in existence at Ms 
death ought not to be assumed. 31 M. 517 == 4 M.L.T. 306. B 

(c) The rule applicable to such cases in India is that, “ if the exercise of a 
power is made contingent on the happening of an event which, may, 
by possibility, happen beyond,the limits of the rule, the mere fact that 
the contingency has happened earlier and has rendered the exercise of 
the power practicable within the prescribed limit does not validate the 
power.” 31 M. 517=4 M.L.T, 306. C 

{d) S. 3, para 4 of the Hindu Wills Act, has not the effect of making S. 101 of 
the Succession Act inapplicable to Hindu Wills when S. 2 makes it 
applicable in terms. S. 3 may have the effect of invalidating a 
deposition which may be invalid under S. 101. 31 M. 617 = 4 M.L.T. 
306. B 

(8) Effect of the Act— Succession Act, Ss, 180, 242. 

The effect of the Hindu Wills Act, which makes (among others) Ss. 180 and 
242 ol the. Succession Act applicable to Hindus, is to make the probate 
of the will evidence o! the will against all the persons interested under 
the will. 8 B.L.B. 20s. E 

(Q) S. 187, Succession Act, Wills of Hindus executed prior to the first September 
1870, Probate or Administration to. 

An application may be made, and probate or letters of administration granted 
in respect of wills executed before the first day of September 1870. 
But S, 187 of the Succession Act j which, by S. 2 of the Hindu Wills 
Act, was made applicable to wills subsequent to the 1st September, 
1870, has not been incorporated in the Probate Act and it follows from 
this that although it is fully competent to a Court to grant probate or 
letters of administration, in respect of wills antecedent to the 1st 
September, 1870, still it is not obligatory upon executors or persons 
claiming letters of administration to obtain such probate or letters of 
administration, before they can establish their right in respect to any 
property of the deceased in a Court of Justice. 17 C. 272, followed in 
18 A. 260=A.W.H, (1896), 44 ; % O.G. 33 and 2 H.L.B. 123, F 
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S., 2] Act XXI of 1870 (the Hindu wills act). 

Sections 46f 48 — shali — apply — {Contimied)* 

(10) Ho necessity to obtain probate of Hindu wills, except in cases where this let 
applies — Succession let, S. 187. 

{a) Save where the Hindu Wills Act, 1870, is in force, it is not obligatory on a 
person claiming under the will of a Hindu to obtain probate of the 
, will before instituting his claim. 18 A. 260 = A.W.N. (1896), 4-4, G 

(b) S. 187, Succession Act,' not being applicable to wills made before 1870, 
executors or legatees under them need not take out probate or letters 
of administration to establish their rights in a Court of justice. 14 C. 
37. (But seeGG.L.E. 138). ' H 

(e) From the fact that the Probate and Administration Act, (1881) contains no 
provision similar to those contained in S. 187 of the Indian Succession 
Act, which are to the ehect that a right as executor or legatee under a 
will cannot be established in any Court without obtaining probate of 
the will, it must be presumed that, save where the Hindu Wilis 
Act, 1870, extending the said S. 187 to Hindus, is in force, it is not 
obligatory on a> person claiming under the will of a Hindu to obtain 
probate of the will before instituting his claim. 18 A, 260 = 16 A.W.N. 
My followed in 2 N.L.R. 123. I 

(d) A Hindu defendant in a pending civil suit died leaving a will, which, 

however, was not proved. His step-brothers were added as represent- 
atives, and a decree by consent was passed. The mother of the deceased 
then got a decree that she was entitled to the estate of her son as 
against the step-brothers, and subsequently sued to set aside the original 
decree on the ground that the will, not having been proved, ought to 
foe ignored, since S. 2 of Act XXI of 1870 makes the provisions of 
S. 187 of the Succession Act applicable to Hindu wills in Madras. Heldy 
though the executors can establish no right without taking out probate , 
the will cannot be ignored for all purposes whatever, and since the 
existence of the will vvas proved and the mother was not entitled under 
it, she could not now sue to set aside the original decree. 14 M. 454. J 

(e) Except in the Provinces where the Hindu Wills Act, 1870, is in force, a 

person claiming under the will of a Hindu is not bound to obtain 
probate of the will before instituting his suit claiming thereunder. 2 
O.C. 33. . ■ . K 

(/) Previously to the passing of the Probate Act (V of 1881) executors appointed 
by such wills as fell within the Hindu Wills Act (XXI of 1870) 
acquired the same estate and interest in the property of their deceased 
testator with the same restrictions in representing the estate in a 
‘Court of Justice as obtained under English Law. 8 B. 241. L 

(g) AH the sections of the Indian Succession Act (X of 1865) relating to grants 
of probate and letters of administration which were formerly incor- 
porated in the Hindu Wilis Act (XXI of 1870) are now (with the ex- 
ception of S. 187 removed from that Act by S. 154 of Act V of ISSl, 
but are, with the exception of B. 187, re-enacted verbatim in Act V of 
1381. S. 187, however, still remains incorfiorated by reference with 
the Hindu Wills Act (see section 154 of Act Y of 1831). The result is, ^ 
that probate is necessary in case of such Hindu Wills as fall within ** 
the Hindu Wills Act. S B. 241. 3^ 
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Act XXI of 1870 (the HINDU WILLS ACT). 


[s. 2 


, ' Sectiom 46, 48 — shall*-. apply ”'-{CQniifmed}. 

' (hj^ But, tlie oinissioD from Act V of. 1881 (wMcli applies to all Alaliomedans 
and Hindus) of any section corresponding to S. 187 of the Indian 
' Succession Act, and the retention of that section in the, Hindu Wills 
■ Act shows that it .was the intention of the Legislature that, except in 
cases failing under the Hindu Wills Act, an executor of any Hindu or 

Mahomeclan will may establish his right in a Court of Justice with- 
out taking out probate. SB. 211. N 

i 1.1) FoBei?s of cxecutoi’ under Hindu will to which Hindu Wills Act does not apply. 

(a) .The pow8.rs of a.n executor, under a will of a Hindu, to whom the Hindu 
Wills Act. does not apply, are analogous to those of a manager of a 
joint Hindu family. A Hindu widow, holding the power of execution 
under a .certiticate of administration granted to her by the District 
Court, has only the powers of a Hindu widow- or the manager of a 
joi,iifc Hindu family ; and she carmot sell the property unless there is 
justifiable or pressing necessity according to Hindu Law. 9 Bom.L,R. 
404 1408) (210. 732, E.). 0 

(5) Independently of the provisions of the Succession Act (X of 1865) as applied 
by the Hindu Wills Act .(XXI of 1870), where there is no gift of the 
estate to the executors of a Hindu, they do not, in the character merely 
of executors, take any estate, properly so called, in the property of the 
deceased.' 1 B, 269. P 

Ih) T.herefore, the mere nomination of the executors, though , followed by pro- 
bate, does not, of itself, confer any estate on the executor further than 
the estate he may have by the express words of the will, or as heir of 
: the testator. 1B.-.269. ' , Q 

{1-2) Mmliiistmtor-Seiieral’s Act (XXIV. of 1867), S.'sO'^S. 3 I 7 Act' II of 1.87i- 
' Fosi'tlon of Hiidu executor—BIght of transfer. 

S. 31, Act II of 1874, is a re-enactment, without verbal alteration, of S. 30, 

^ ..Act XXIV'of 1S67. 'At' the 'time when the; prior Act was passed, .the 
exeeiifcor of a Hindu testator \vas not a person entitled to transfer 
under the Act. But by the time the later Act was passed, he became 
a person entitled so to act, by virtue of the provisions of the Hindu 
Wills Act, '1870. .-So, a Hindu executor, after the passing of ..the later 
Act, may effect a valid transfer of the estate, under S. 31 of the Act. 
22 G. 788 (P.G,).='22' I.A. 107. , '■ . ' ;R 

L.A.W BEPOE'E-.PA'S.SING ;O.P THE / ACT..''.^ ' ^ 

(1) light of Hindu to make testamentary 'dlspositloii before Hindu Wills' Act. 

Before the Hindu W.'iils' Act, a..'H.i.nd.u had. power to make a .testa.mentai‘y dis- 
position of ' whatever was his absolute property. . .See .2 M J.A. ,54 ; ,6 
MJ.A. 309;12-MJ.'A.i''L3'BJLG.B. 6. . S 

(2) lo fowaalities required for Hindu Wills before this I'ct. 

No paitieular foimalitios were necessary in the execution or attestation of Hindu 
Wills before that Act.,: 7 B.H.G.B. 224; 2 AI.H.G..K. 37. T 

: (3) Himcipsti¥e wills were ¥al'id.' among Hindus before the Act. 

(a I A Hindu might make a nuncupative will of any property, moveable or 
immoveable, before that;''Aet.-.'.'.','2 M.H'.G., 37. ■ ' , p 
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Ss. 2 & 3] let XXI of 1870 (the Hindu wills act). 

I.— ^ * Sections 4 6, 48 sbaii apply * ^—{Conehidcd ) . 

ib) A beqiiesfe is not; void under the Hindu Law because iti is nuncupative, and 
accordingly such a bequest made beyond the limits of the territory 
to which the Hindu Wills Act applies, and not relating to any im- 
moveable property situated within them, was held to be a valid one. 

1 B. 641 (2 ALH.C. 37 : 3 W.R. 13S ; 8 W.R. 455 ; C B.H.G. 224; A. 

¥ 

(4) Mo attestation was requisite. 

In Bombay, prior to 1st September, 1S70, a will by a Hindu was held not to 
be invalid Cor want of attestation. 1 B.H.G. 77 ; 3 B, 7. W 

(6) Parol reYocation was allowed. 

The will of a Hindu might be revoked by parol prior to this Act ; 1 C.L.R. 113 
-3 C. 626 = 4 LA. 228. X 

(6) DeSiiifce authority to destroy also constituted reYocation, 

And if definitive authority was given to the person with whom the will was 
deposited to destroy it, that constituted revocation, though the will 
itself was not destroyed. {Ibid.) Y 

(7) Extent of Hindu’s power of testamentary disposition. 

The extent of the power of disposition of a Hindu testator is to be regulated 
by the Hindu Law. 8 M.I.A. 66. Z 

(8) Hindus cannot interfere with course of succession by means of will. 

(a) A Hindu cannot be allowed to institute by means of his will a course of 

succession not known to Hindu Law. 9 B.L.R. 377 ; 16 G. 383. A 
(6) Where a Hindu confers successive estates of inheritance by his will, such 
estates must be such as are known to Hindu Law. 9 B.L.B. 377. B 
(c) For instance, it is not competent to a Hindu to create an estate analogous 
to the estate-tail known to English Law. {Ibid.) C 

{d) An estate of inheritance created by a Hindu will, would be void if inconsist- 
ent with the general law of inheritance. 6 M.I.A. 52. 

(9) Hindu cannot interfere by means of his will with the right of maintenance 

Yested in other persons. 

{a} So also a Hindu could not, by his will, interfere with his wife’s right to 
maintenance. 8 M.I.A. 66. E 

(b) As to testamentary power interfering with the .son’s right to maintenance, 

see9B.L.R. 377. F 

(10) Hindu’s right to will away self-acquired property, etc. 

AS to a Hindu’s power to dispose of by will his self -acquired property or pro- 
perty acquired by partition, etc.; see 3 B.H.G. (A.G.) 66 ; 11 B.H.G. 
76 ; 12 M.I.A. 1 (EG.). G 

3. Provided that marriage shall not revoke 

any such will or codicil : 

And that nothing herein contamed shalh authorise a testator to 
bequeath property which he could not have alienated mter vivos^ or 
to deprive any persons of any right of maintenance of which, but for 
section 2 of this Act, he could not deprive them by will i 


12 


Act XXI of 1870 (the Hindu wills act). [S. S 

And that nothing herein contained shall affect any law of 
adoption or intestate succession : 

. And that nothing herein contained shall authorise any Hindu, 
Jaina, Sikh or Buddhist to create in property any interest ^ which 
lie could not have created before the first day of September 1870. 

(Notes). 

See, also, notes under S. 2, supra. 

General. 

N.B. — The section as origlnaily framed contained a further proviso as follows : 
— “ And that nothing herein contained shall vest in the executor or 
administrator with the will annexed of a deceased person any property 
whieh such person could not have alienated uiro.s.’’ But this 
proviso has now been repealed by S- 154 of Act V of 1881 (Probate 
and Administration Act). H 

Power of Bengal Mofussil Courts to grant probates of Hindu wills made prior 
to 1870. 

{aj The powers conferred by this .\ct on Mufussil Courts in Bengal being only 
in respect of wills made on or after the first day of September, 1870, 
it was held that the Bengal Mofussil Courts had no power under this 
Act to grant probates of wills of Hindus made prior to that date. G 
C.L.E. 13S. But see, also, 14 C. 37 ; 17 C. 372. i 

(6) Since the passing of the Probate and Administration Act, such Courts have 
jurisdiction to grant applications for probate in respect of the wills of 
Iliridus made before the 1st September, 1870. Krishna Kinker Roy v. 
Rai MoJmn Roy, 14 G. 37 ; KrisJma Kinker Roy v. PanclmramMtmdlei 
17 C. 372. ' J 

I. — “ Proviso 2K* 

(1) Basis of the proviso. 

This proviso is based on the decision of the Privy Council in 8 M.I.A. 66, 
w'here it was held that the extent of the power of testamentary succes- 
sion of a Hindu is regulated by the principles of Hindu Law. K 

(2) Scope of proviso. 

Explanation 1 to S. 46, Indian Succession Act, 1865, read with second proviso 
to S. 3, Hindu Wills Act, does not enable a Hindu widow to dispose 
by will of any property which she cannot alienate inter vims. 

. GN.L.R. 46, ' ' i, 

; 2.—** Nothing her&iB contaimd shall affect any law of adoption or 
intestate succession*** 

(1), Will not .to be used to institute .a new line of succession. 

(«) A Hindu by his will cannot institute a course of succession unknown to the 
Hmdii Law. 9 B.L.B. 377, See,.also, 16 C. 383, M 

(6) . All estates of inheritance., created .by gift or will are void in so far as they.' 
are inconsistent with the general law of inheritance 6 M I A 

. (c] A Hindu might by will create, an esfea-te for life, 9 B.L.R. 377. 


0 
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, ' '2 . — “ Nothing herein contained shall affect any law of adoption or in* ■ 
testate succession **—[Conclndetl}. 

(2) Hiadu will— Gift to iiabom persons. 

If?) A gift by a Hindu will to person:^, not in existence at tlie testator’s deatb, 
is void both before and after the Hindu Wills Act. 8 G. 637 = 10 G. 
L.R. 459. {Oimruling, 8 0. 157 = 9C.L.R. 121) ; see, also,9 B.L.R. 
377 (P.€.). P 

(6) The law as laid down in the Tagore case is not affected by the Hindu Wills 
Act. 9 B. 491. q 

3. — ** To create an interest. 

“To create an interest”— •Construction. 

The words “ to create an interest ” in proviso 5 to S. 3 of the Hindu Wills Act 
^PP^y ^oth to the qii-antity and quality of the interest created and, in 
their natural and ordinary meaning include the capacity of a donee to 
take. S 0. 637 = IOC. L.B. 459, , " R 


I. On and from that day, section 2 of Bengal Eegulation V of 
Partial repeal of ^'^^9 be repealed so far as relates to the exe« 
Bengal Regulation, ciitors of persons who are not Muhammadans, but 
\ of i?92, section subject to the jurisdiction of a District Court 

in the territories subject to the Lieutenant-Governor of Bengal. 


Saving of rights of 
Admi n i s t r a t or- 
G eneral. 


5. Nothing contained in this Act shall affect 
the rights, duties and privileges of the Adminis- 
trators-General of Bengal, Madras and Bombay, 
.respectively. 

(Notes). 


See Notes under the Administrator -General’s Act, II of 1874, infra. R1 

Eight of Hindu executor to transfer estate to Administrator-General. 

An executor appointed by a Hindu testator who died after the passing of the 
Hindu Wills Act can, after obtaining probate, transfer the estate, 
effects and interests vested in him to the Administrator-General 
under S. 31, Administrator-General’s Act, II of 1874. 5 M.L.J. 57 = 
22 1. A. 732. S 


Interpretation 

clause. 


6. In this Act and in the said section ■*' " of 

the Indian Succession iVct, all words defined in 
section 3 of the same Act shall, unless there be 
something repugnant in the subject or context, be 
deemed to have the same meaning as the said section 3 has at- 
tached to such words respectively : 

And in applying Ss. 62, 63, 92, 96, 98, 99, 100, 101, 103, 
[and 103] of the said Succession Act to wills and codicils made 
under this Act, the words, "‘son,” ‘ysons,'' “child” and “chil- 
dren ’* shall be deemed to include an adopted child; and the word 
“ grandchildren ” shall be deemed to include the children, whether 


1:4 : " V . ict XXI of 1S70 (the hindu aot). . [S. 6 

adopted or natural born, if a 'child 'whether 'adopted' or natural 
born.; and the expression '' danghter-in-law shall be deemed to 
include the wife of an adopted son. 

(Motes). 

II.B» — This se,ctio 3 Di is printed as altered by S. 164 of Act V of 1881 (Probate 
and Administration). T 

(1) HMer Hindu' Law, donee must be in existence. 

(а) In order to make a gift under a will good by Hindu Law, the donee, except 

in the case of an adopted child ora child ex venire sa mere, roust be 
a person in existence capable of taking at the time when the gift takes 
effect. 9 B.L.R. 377 (P.C.). ' 0 

(б) A child adopted after a man’s death, in pursuance of a power given by 

him, is, in contemplation of law, begotten by that man. {Ihid,) Y 

(2) EYidence let, S. 41— Probate granted before Hindu Wills let. 

S. 41, Evidence Act, applies to probates granted before the Hindu Wills Act. 
14 C. 861. W 

(3) Cutebi Memons are not “ Hindus ” under the let. 

Catchi Memons are not Hindus within the meaning of S. 2 of the Hindu 
Wills Act (XXI of 1870), and, therefore, probate to take effect through- 
out India cannot be granted in the case of a Outchi Memon testator. 
Cutchi Memons are Mahomedans to whom Mahomedan Law is to be applied, 
except when an ancient and invariable special custom to the contrary 
is established. 6 B. 452 (460). iC’ 

(4) Minor not competent to make a will. 

Where a guardian was appointed, but he dies, and no fresh guardian was 
appointed, the ward cannot make a valid will before he attains the 
age of 21 years. 6 Ind. Gas. 6. Y 
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THE PROPERTY IN LAND ACT 

(ACT IV OF 1837). 


on tlm 17th April, 1837 ] . 

1. " " ' " " ''' " " " ^ Ifc shall be lawful for 

All siibjeefcs of subject of His Majesty to acquire and hold in 

hd^Hod perpetuity, or for any term of years, property in land, 

or in any emoluments issuing out of land, in any part 
of the territories of the Bast India Company 

(Notes). 

i. — “ Property in Land! Act.** 

M.B.—This Aot appears to have been passed pursuant to the Government of 
India Act, 1833 (3 & 4 Will. 4, c. 85), S. 86, Coll. Stats. Ind. Vol. I, 

let where declared in force. 

ia) This Act has been declared by the Laws Local Extent Act, 1874 (XV of 
1874), S. 3, to be in force in the whole of British India, except as 
regards the Scheduled Districts. 

(b) It has also been declared to be in force in the Santhal Parganas by the 

Sauthal Parganas Settlement Eegulation (III of 1872), S. 3 and 
Schedule, as amended by the Santhal Parganas Justice and Laws 
Regulation, 1899 (III of 1899), S. 3. 

(c) It has been declared, by notification under S. 3 (a) of the Scheduled Dis- 

tricts Act, 1874 (XIV of 1874), Genl. Acts, Vol. 11, to be in force in 
the following Scheduled Districts, namely : — 


Sindh. 

See Gazette of India, 

1880, 

Pt. L p. 

.672. 

West Jalpaiguri. 

Do. 

1881 

Do. 

74. 

The District of Hazribagh, 

The District of Lohardaga (now the 
Ranchi District, See Calcutta Gazette, 

Do. 

1881 

Do. 

607. 

1899, Pt. I, p. 44). 

Do, 

1881 

Do. 

508, 

( The District of Manbhum. ■ 

Pargana Dhaibhum in the District of 

Do. 

1881 

Do. 

509, 

Singhbhum 

The Scheduled portion of the Mirzapur 

Do. 

1881 

Do. 

610, 

District ■ 

Do. 

1879 

Do. 

383. 

■Jaunsar Bawar 

The Districts Hazara, Peshawar, Kohat, 

Do. 

1879 

Do. 

382. 


Bannu, Dera Ismail Khan, and Dera Ghazi 
Khan, {portions of the Districts of Hammy 
Bannu, Dera Ismail Khan and Dera Ghazi 
Khan and the Districts of Peshawar 
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Property in Laud Act* ^—{Concluded), 

andKohat.mtt)formiheNorth-WestF 7 ' 07 i- 
•tier Province, See Gazette of India, 1901, 

'PL I.f . S57, ibid. PL 1. p, 575, 
but. ifes application has been barred in that 
part o! the .Hazara District known as Upper 
Tanawal, by the Hazara (Upper Tanawal) 

Eegiiiation ai of 1900, S. 3) ... See Gazette of India, 1886 Ft. L p, 48. 

The District of Lahau! ... Do. 1886 Do. 301, 

The District of Sylbet ... Do. 1879 Do. 631. 

The Scheduled Districts in Ganjam and Vizagapatam, See Port St. George 

Gazette, 1898, Ft. I. 666, and Gazette of India, 1898, Ft. I. p. 869. A 

(d) It has been extended, by notification under S, 5 of the last-mentioned Act, 
to the Scheduled Districts of Kuinaon and Garhwal. See Gazette of 
India, 1876, Ft. I, p. 605. B 

Z— “1^ shaii be lawful etc/* 

N.B. — The words “ It is hereby enacted that after the 1st day of May next ” at 
the commencement of S. 1 were repealed by the Repealing Act, (XVI 
of 1874). 

J. — Territories of the Bast India Company,** 

H.B. — For the old law, see the Bengal Land Revenue Regulation, 1793 {II of 
1793), Ss. 17 and 46, repealed by the Bspeaiing Act, 1868(Vni of 1868), 
S. 1, and the Repealing Act, 1874 (XVI of 1874), S. 1, respectively, C 

2, ''' All rules which prescribe the manner in which 

T . such property as is aforesaid may now be acquired and 
holding under Act. held by iNatives ot the said territories ^ shall extend 
to ail persons who shall, under the authority of this 
Act, acquire or hold such property 

(Notes). 

— The words “ And it is hereby enacted that ” at the commencement of 
S. 2 were repealed by the Repealing Act, (XVI of 1874). 

L — ^^Natives of the said territories,** 

H. B. For definitions of the term “Natives of India,” See the Government of 

India Act, 1870 (33 Viet., 0. 3), S. 6, Coll. Stats. Ind. Vois. I and II, 

respectively, and the Army Act (44 & 46 Viet. 0. 58), S. 190. (2‘2). 
Acquire or hold such property,** 

I. B.— See also the Land-holders Public Charges and Duties Act, 1863, (II of 

1863). 



THE WILLS ACT, 1838 

(ACT XXV OF 1838) 

(WITH THE CASE-LAW THEBEON) 


COMPILED AT 

THE LAWYERS COMPANION OFFICE, TRICHINOPOLY 

AND PUBLISHED BY 

T. A. VBNKASAWMY EOW, 

TEICHINOPOLY AND MADRAS. 


MADRAS: 

THE LAW PRINTING HOUSE, MOUNT ROAD. 

1911 


Copy r ig Ii t Beg is tered . ] 


[A. ll fig h ts reserved^ 


TflE WILLS ACT. 


TABLE OE GASES NOTED IN THIS ACT. 


Indian Cases. I^age 

Moore's Indian Appeals. 

8 M I A 396 ... Aline Casement v. John Williamson Fulton ... 8 

English Cases. 

Bourke, AGO 111. Greeriway v. Hogg and Hogg v. Greenvvay ... 6 

Col- 97 ... Green way y. Hogg and Hogg v. Greenway ... 6 

‘2 Hyde 3 ... Hogg vi Greenway ' ... 6 



THE WILLS ACT, 1838 

(ACT XXV OF 1838). 


[Passed on the Sill October, 1838} . 

1, It is hereby enacted that the words and expressions hereinafter 
Interpretation mentioned shall in this Act, except where the nature 
of the provision or the context of the Act shall exclude, 
such construction, be interpreted as follows ; (that is to say,) 

the word “ will ’’ shall extend to a testament, and to a codicil, and 
“ Will ” appointment by will or by writing in the nature 

of a will in exercise of a power, and also to a disposi- 
tion by will and testament of devise of the custody and tuition of any 
child by virtue of an Act passed in the twelfth year of the reign of King 
Charles the Second, intituled. “ An Act for taking away the Court of 
Wards and liveries, and tenures in ca'pite and by Knight’s service and 
purveyance, and for settling a revenue upon His Majesty in lieu thereof,” 
or by virtue of an Act passed in the Parliament of Ireland in the fourteenth 
and fifteenth years of the reign of King Charles the Second, intituled “ An 
Act for taking away the Court of Wards and liveries, and tenures m capite 
and by Knight’s service,” and to any other testamentary disposition ; and 
the words “ real estate ” shall extend to messuages, lands, rents and 
“ Real estate.” hereditaments, whether corporeal, incorporeal or per- 
sonal, and to any undivided share thereof, and to any 
estate, right or interest (other than a chattel interest) therein ; and 

the words “ personal estate ” shall extend to leasehold estates and 
“ Personal estate ” other chattels real, and also to moneys, shares of 
Government and other funds, securities for money (not 
being real estates), debts, ehoses in action, rights, credits, goods and all 
other property whatsoever which by law devolves upon the executor or 
administrator, and to any share or interest therein ; and 

every word importing the singular number only 
shall extend and be applied to several persons or things 
as well as one person or thing ; and 
every word importing the masculine gender only shall extend and be 
applied to a female as well as a male. 

(Notes). 

h-^^^TbeWim Act, 1838P* 

N.B. l.—This Act is based on the Wills Act, 1837 (7 Will. 4 & 1 Vic. C. 26). 

N.B, 2.— The whole Act, except as to wills made before the 1st January, 1866, 
was repealed by the Repealing Act, 1868, IVIIJ of 1868). 


Number and gen 
der. 
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tSs. i & 2 


Act XX¥ of 1838 (the wills act). 

“ The Wills Act 1838 "—(Ocmcktded). 

N.B. 3.-— As to wills made before the 1st January, 1866, tbe Act has been 
declared, by the Laws Local Extent Act, 1874 (XV of 1874), S. 3, to be 
in force in the whole of British India, except as regards the Scheduled 
Districts. 

Act, where declared in force. 

(a) It has been declared, by notification under S. 3 (a) of the Scheduled Dis- 
tricts Act, 1874 (XIV of 1874), Genl. Acts, VoL II, to be in force in 
the following Scheduled Districts namely : — A 

West Jalpaiguri, ... See Gazette of India, 1881, Ft. I, p. 74. 

The Districts of Hazaribagh, Lohardaga 
(now tbe Ranchi District, See Calcutta 
Gazette, 1899, Ft. I.^p. 44) and Manbhum 
and Pargana Dhalbhum and the Kolhan in 


the District of Singbhum ... 

Do. 

1881 

Do. 

504. 

The Scheduled portion of the Mirzapur 
District. ... 

Do. 

1879 

Do. 

383. 

Jaunsar Bawar. 

The Districts of Hazara, Peshawar, 

Do. 

1879 

Do. 

382. 


Kohat, Bannu, Dera Ismail Khan and 
Dera Ghazi Khan (portions of the Dis- 
tricts of Hazara, Bannu, Dera Ismail Khan 
and Dera Ghazi Khan and the Districts of 
Peshawar, and Kohat now form the North- 
West Frontier Province, See Gazette of 
India, 1901, Pt. I. p. 857, and ibid, 1902, 
Pt. I. p. 575, but its application has been 
barred in that part of the Hazara District 
known as Upper Tanawal, by tbe Hazara 
(Upper Tanawal) Regulation, (II of 1900 


S. 3). 

Do. 

1886 

Do. 

48. 

The District of Lohaul. 

Do. 

1886 

Do. 

301. 

The District of Sylhet. ... 

Do, 

1879 

Do. 

631. 

The rest of Assam (except the North 
Lushai Hills). 

Do. 

1897, 

Do. 

299. 


(6) The Scheduled Districts in Ganjam and Vizagapatam, see Fort St. George 
Gazette, 1898, Pt. I. p. 666, and Gazette of India, 1898, Pt. I. p. 869. B 

(c) It has been extended, by notification to tbe Scheduled Districts of Kumaon 
and Garhwai. See Gazette of India, 1876, Pt. I, p. 606. C 

2* An Act passed in the thirty-second year of the 

Enactments re- ff intitoled 1 “The 

pealed. Act ot WiUs, Wards and primer seisins; whereby a 

man may devise two parts of his land,” and also 

an Act passed in the thirty-fourth and thirty-fifth years of the reign 
of the said King Henry the Eighth, intituled “ The Bill concerning the 
explanation of Wilis," 1 and also 
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an Act passed in the Parliament of Ireland in the tenth year of the 
reign of King Charles the Pirst, intitnled “An Act how Lands, Tene- 
ments, etc., may be disposed by will or otherwise, and concerning wards 
and primer seisms,” and also 

so much of an Act passed in the twenty-ninth year of the reign of 
King Charles the Second, intituled “ An Act for prevention of Frauds 
and Perjuries,” and of an Act passed in the Parliament of Ireland in 
the seventh year of the reign of King William the third, intituled “ An 
Act for prevention of Frauds and Perjuries as relates to devises or 
bequests of lands, tenements, or to the revocation or alteration of any 
devise in writing of any lands, tenements or hereditaments, or any 
clause thereof, or to the devise of any estate pur autre vie, or to any such 
estate being assets, or to nuncupative wills, or to the repeal, altering or 
changing of any will in writing concerning any goods or chattels or per- 
sonal estate, or any clause, devise or bequest therein,” and also so much 
of an act passed in the fourth and fifth years of the reign of Queen 
Anne, intituled “An Act for the amendment of the Law and the better 
advancement of Justice,” and of an Act passed in the Parliament of 
Ireland in the sixth year of the reign of Queen Anne, intituled “ An Act 
for the amendment of the Law and the better advancement of Justice ” as 
relates to witnesses to nuncupative wills, and 

so far as the following Acts may be construed to have any operation 
within the territories of the Bast India Company, 

so much of an Act passed in the fourteenth year of the reign of 
King George the Second, intituled “An Act to amend the law con- 
cerning common recoveries, and to explain and amend an Act made in the 
twenty-ninth year of the reign of King Charles the Second, intituled ‘ An 
Act for prevention of frauds and perjuries, ’ ” as relates to estates 
autre vie \ 2iXidi dl%o 

an Act passed in the twenty-fifth year of the reign of King George the 
Second, intituled “ An Act for avoiding and putting an end to certain 
doubts and questions relating to the attestation of wills and codicils con- 
cerning real estates in that part of Great Britain called England and in 
His Majesty’s colonies and plantations in America,” " " ^ ^nd 

alsO' ■ , ■ ■ . . 

an Act passed in the Parliament of Ireland in the same twenty-fifth 
year of the reign of King George the Second, intituled “ An Act for the 
avoiding and putting an end to certain doubts and questions relating to 
the attestation of wills and codicils concerning real estates,” 

shall from the passing of this Act cease to have effect in the territories 
of the East India Company, except so far as the same Acts or any of them 
respectively relate to any wills or estates pur autre vie to which this Act 
does not extend. 


6 Act XXY of 1838 (the wills act). [Ss. 2 to 4 

(Notes). 

N.B. — The words “And it is hereby enacted that” at the commencement of 
S. 2 were repealed by the Repealing and Amending Act, 1891 (XII of 
1891). 

An Act Passed etc. The Bill concerning etc. 

N.B. — The above were repealed by 7 Will. 4 and 1 Viet. C. 26, S. 2, except as 
to wills made before 1838. 

2. — ** Plantations in America.** 

The words “except so far as relates to His Majesty’s colonies and 
plantations in America,” at the end of this clause were repealed by 
the Repealing and Amending Act, 1891 (XII of 1891). 

3. " " This Act shall only extend to the wills of 

Wills to which whose personal property cannot by the law of 

Act applies. England pass to their representatives without probate 

or letters of administration obtained in one of Her 
Majesty’s Supreme Courts of Judicature, and the Statutes and parts 
of Statutes aforesaid are only repealed as far as they 
relate to the succession to the property of such 
persons. 

(Notes). 

N.B. 1. — The words “ And it is hereby enacted that ” at the commencement of 
S. 3 were repealed by the Repealing and Amending Act, (XII of 1891). 

N.B. 2. — The word “that ” before the words “ the statutes” was repealed by 
the Repealing and Amending Act, (XII of 1891). 

General. 

Application of Act-East Indians domiciled out of the jurisdiction of High Court. 

ia) The Wills Act, XXV of 1838, applied to the wills of East Indians, whether 
domiciled within or beyond the testamentary jurisdiction of the High 
Court, 2 Hyde, 3. B 

{h) Held, on appeal, the Wills Act only applied where the High Court had an 
exclusive jurisdiction analogous to that of the Ecclesiastical Court in 
England. It did not apply in the case of a person who was not 
entitled by birth or domicile to have applied to him the actual law of 
England. Therefore it did not apply to the case of an East Indian 
testatrix (the illegitimate daughter of a Mahomedan woman) who 
resided and died outside the limits of the ordinary civil jurisdiction of 
the Court. Bourke, A.O.O., 111== Cor., 97. E 

Tt shall be lawful for every person to 
^ devise, bequeath or dispose of by his will, executed in 

able by will. manner heremaf ter required, all real estate and all 

personal estate which he shall be entitled to, either 
at law or in equity, at the time of his death, and which, if not so devised, 
bequeathed or disposed of, would devolve upon the heir-at-law of him, 
or, if he became entitled by descent, of his ancestor, or upon his executor 
or administrator, 
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and * the power hereby given shall extend to aU estates a 
viSy whether there shall or shall not be any special occupant thereof, and 
whether the same shall be a corporeal or an incorporeal hereditament, and 
whether the same shall be freehold or of any other tenure, and also to all 
contingent, executory or other future interests in any real or personal 
estate, whether the testator may or may not be ascertained as the person 
or one of the persons in whom the same respectively may become vested, 
and whether he may be entitled thereto under the instrument by which 
the same respectively were created, or under any disposition thereof by 
deed or will ; and also to all rights to entry for conditions broken, and 
other rights of entry, and also to such of the same estates, interests and 
rights respectively and other real and personal estate as the testator may 
be entitled to at the time of his death, notwithstanding that he may 
become entitled to the same subsequently to the execution of his will. 

, , , (Notes).. ' , , 

N.B. 1. — The words And it is hereby enacted that ” at the commencement of 
S. 4 : were repealed by the Repealing and Amending Act (XII of 1891). 

N.B. 2. — The word “ that ” in para 2 of S. 4 was repealed by the Repealing 
and Amending Act (XII of 1891). 

Infant’s will in- " No will made by any person 

under the age of twenty-one years shall he valid, 

(Note). 

N.B. —The words “And it is hereby enacted that ” at the commencement of 
S. 6 were repealed by the Repealing and Amending Act (XII of 1891). 

6. No will made by 

^Married woman s married woman shall be valid, except such a vail 

as might have been made by a married woman before 
the passing of this Act. 

(Note). 

N.B, — The words “ Provided also, and it is hereby enacted ” at the commence- 
ment of S. 6 were repealed by the Repealing and Amending Act 
(XII of 1891). 

7* " No will shall be valid unless it shall be in writing 

Mode of execution executed in manner hereinafter mentioned (that 

is to say); it shall be signed at the foot or end thereof 
by the testator or by some other person in his presence and by his 
direction, and such signature shall be made or acknowledged by the 
testator in the presence of two or more witnesses present at the same 
time 1 and such witnesses shall subscribe the will in the presence of the 
testator, but no form of attestation shall be necessary. 

(Note). 

N.B. — The words “ And it is hereby enacted that ” at the commencement of 
S. 7 were repealed by the Repealing and Amending (XII of 1891). 

4—4 
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Act XXY of 1838 (the wills act). 


[Ss. 7 to 10 


General. 


Goiresponding section of the English Wills Act. 

This section is a copy of the 9th Section of the “Briglish Wills Act, 1 Vic. 
Chap. 26, with the omission of the words, “shall attest.” See 3 
M.I.A. at p. 399, 400, note. ^ 

1.—“ In the presence of two or more witnesses present at the same time, ” 
Necessity of the joint presence and joint subscription of witnesses. 

A testator signed his will in the presence of a witness, who subscribed it in 
his presence ; and, some time afterwards, upon the arrival of another 
witness, the testator, in the joint presence of the former witness, and 
the other subscribing witness, acknowledged his subscription at the 
foot of the will. The second witness then subscribed the will, and 
the first witness, in his and the testator’s presence, acknowledged 
his subscription but did not re-subscribe. 

Held, by the judicial Committee, (affirming the sentence of the Supreme 
Court at Calcutta), that the requirements of the Act had not 
been sufficiently complied with ; it being necessary that both wit- 
nesses should be jointly present at the same act of the testator, and 
jointly subscribe it in his presence. 3 M.I.A. 395. 0 

8. ''' No appointment made by will in exercise 

of any power shall be valid unless the same be executed 

Execution of ap- . i i r • - -n 

pointment by will. manner hereinbefore required ; and every will 

executed in manner hereinbefore required shall, so far 
as respects the execution and attestation thereof, be a valid execution of 
a power of appointment by will, notwithstanding that it shall have been 
expressly required that a will made in exercise of such power should be 
executed with some additional or other form of execution or solemnity. 

(Hote). 

H,B. — The words “ And it is hereby enacted that ” at the commencement of 
S. 8 were repealed by the Bepcaling and Amending Act (XII of 
1891). 


Publication un- 
necessary. 


" Every will executed in manner 
hereinbefore required shall be valid without any other 
publication thereof. 


(Note). 

N.B. — The words “ And it is hereby enacted that” at the commencement of 
S. 9 were repealed by the Repealing and Amending Act (XII of 
1891). 

10. ■■■ " " If any person who . shall attest the 

Incompetencv of of a will shall at the time of the execution 

attesting witness to thereof, or at any time afterwards, be incompetent to 

prove will not to be admitted a witness to prove the execution thereof 
invalidate it. ^ j 

such will shall not on that account be invalid. 


(Npte). 

N.B.— The words “ And it is hereby enacted that ” at the commencement of 
S. 10 were repealed by the Repealing and Amending Act (XII of 1891), 
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li. If any person shall attest the execntion of any will, 

to whom or to whose wife or husband any beneficial 
Devise to attesting devise, legacy, estate, interest, gift or appointment of 
ber^wife or busbanl affecting any real or personal estate (other than and 
void but witness except charges and directions for the payment of any 
may prove will. debt or debts) shall be thereby given or made, such 
devise, legacy, estate, interest, gift or appointment 
shall, so far only as concerns such person, attesting the execution of 
such will, or the wife or husband of such person, or any person claiming 
under such person or wife or husband, be utterly null and void, and such 
person so attesting shall be admitted as a witness to prove the execution, 
or to prove the validity or invalidity thereof, notwithstanding such devise, 
legacy, estate, interest, gift or appointment mentioned in such will. 

(Note). 

N.B. — The words “ And it is hereby enacted that ” at the commencement of 
S. 11 were repealed by the Repealing and Amending Act (XII of 
1891). 


12. In case by any will, any real or personal estate 

shall be charged with any debt, or debts, and any 

Attesting witness creditor, or the wife or husband of any creditor, whose 
with whose debt . . 

estate is charged by ‘l^ht is SO charged shall attest the execution of such 

^rove will, such creditor, notwithstanding suchcharge, shall 

be admitted a witness to prove the execution. of such 

will, or to prove the validity or invalidity thereof. 


(Note). 

N.B. — The words “And it is hereby enacted that” at the commencement of 
S. 12 were repealed by the Repealing and Amending Act (XII of 1891). 

13. " No person shall, on account of his being an executor 

Executor not in- of ^ will, be incompetent to be admitted a witness to 

competent to prove prove the execution of such will, or a witness to prove 

the validity or invalidity thereof, 

(Note). 

N.B.— The words “ And it is hereby enacted that” at the commencement of 
S. 13 were repealed by the Repealing and Amendment Act (XII of 
1891). 

1^. ''' " " Every will made by a man or woman shall be 

revoked by his or her marriage (except a will made in 
Revocation of will exercise of a power of appointment, when the real or 
by^testator s marri- estate thereby appointed would not in default 

of such appointment pass to his or her heir, executor 
or administrator, or the person entitled as his or her next of kin under 
the Statute of Distribution), 
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(Note). 

H.B.—The words “ And it is hereby enacted that ” at the commencement of 
S. 14 were repealed by the Repealing and Amending Act (XII of 
1891). 

15. " " " No will shall be revoked by 

Will not be re- . r. • . i £ 

Yoked by presump- any presumption ot intention on the ground oi an 

tion of intention. alteration in circumstances. 

(Note). 

N.B. — The words “ And it is hereby enacted that ” at the commencement of 
S. 15 were repealed by the Repealing and Amending Act (XII of 
1891), 

16. No will or codicil, or any part thereof, shall be 
revoked otherwise than as aforesaid, or by another 

Will or codicil codicil executed in manner hereinbefore requir- 

how revocable. . . 

ed, or by some writing declaring an intention to revoke 

the same, and executed in the manner in which a will is hereinbefore 
required to be executed, or by the burning, tearing or otherwise destroying 
the same by the testator or by some person in his presence and by his 
direction with the intention of revoking the same. 

(Note). 

N.B. — The words “And it is hereby enacted that ” at the commencement of 
S. 16 were repealed by the Repealing and Amending Act (XII of 
1891;. 

17. No obliteration, interlineation or other alteration 

made in any will after the execution thereof shall 

Effect of oblitera- };^q effect, except so far as the words 

tiQG, interlineation , , 

or alteration. or etiect ot the will before such alteration shall not be 

apparent, unless such alteration shall be executed in 
like manner as hereinbefore is required for the execution of the will ; but 
the will, with such alteration as part thereof, shall be deemed to be duly 
executed if the signditure of the testato)* and the subscription of the wit- 
nesses be made in the margin or some other part of the will opposite or 
near to such alteration, or at the foot or end of or opposite or near to such 
alteration, or at the foot or end of or opposite to a memorandum referring 
to such alteration, and written at the end or some other part of the will, 

(Note). 

N B.— The words “And it is hereby enacted that” at the commencement of 
S. 17 were repealed by the Repealing and Amending Act (XII of 
1891). 

18. * * * No will or codicil, or any park thereof, which shall be 

in any manner revoked, shall be revived otherwise 
Eevival of revoked re.gxecution thereof, or by a codicil exe- 

cuted in a manner hereinbefore required and showing 
an intention to revive the same, and, when any will or codicil which shall 
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be partly revoked and afterwards wholiy revoked shall be revived, such 
revival shall not extend to so much thereof, as shall have been revoked by 
the revocation of the whole thereof, unless an intention to the contrary be 
shown. ' 

(Note). 

N.B. The words “And it is hereby enacted that ” at the commencement of 
S. 18 were repealed by the Repealing and Amending Act (XII of 
1891). 

' . 49 .; 


Effect of acts not 
amounting to revo- 
cation done subse- 
quent to execution, 


No conveyance or other act made or done subsequently 
to the execution of a will of, or relating to, any real or 
personal estate therein comprised except an act by 
which such will be revoked as aforesaid, shall prevent 
the operation of the will with respect to such estate or 
interest in such real or personal estate as the testator 
shall have power to dispose of by will at the time of his death. 

(Note). 

N.B, — The words “ And it is hereby enacted that ” at the commencement of 
S. 19 were repealed by the Repealing and Amending Act (XII of 
1891). 

Will to be oon- * * * * will shall be construed, 

strued as if executed with reference to the real estate and personal estate 

de^h^^^^^^^ before comprised in it, to speak and take effect as if it had 

been executed immediately before the death of the 
testator, unless a contrary intention shall appear by the will. 

(Note), 

N.B. — The words “ And it is hereby enacted thaD ” at the commencement of 
S. 20 were repealed by the Repealing and Amending Act (XII of 
1891;. 

24. - - - 


Property compris- 
ed in devise which 
cannot take effect to 
be included in resi- 
duary devise. 


" Unless a contrary intention shall appear by the 
will, such real estate and interest therein as shall be 
comprised or intended to be comprised in any devise in 
such will contained which shall fail or be void by 
reason of the death of the devisee in the lifetime of 
the testator, or by reason of such devise being contrary 
to law, or otherwise incapable of taking effect, shall be included in the 
residuary devise (if any) contained in such will. 

(Note). 

N.B.— The words “ And it is hereby enacted that ” at the commencement of 
S. 21 were repealed by the Repealing and Amending Act (XTI of 
1891). 

22^ ^ general devise of the real estate of the testator, 

or of the real estate of the testator in any place or 
in the occupation of any person mentioned in his will, 
or otherwise described in a general manner, shall be 
construed to include any real estate, or any real 
estate to which such description shall extend (as the case may be), which 


General devise an 
execution of power 
of appointment. 
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he may have power to appoint in any manner he may think proper, and 
shall operate as an execution of, such power, unless a contrary intention 
shall appear by the will ; and in like manner a bequest of the personal 
estate of the testator or any bequest of personal estate, described in a 
general manner shall be construed to include any personal estate, or any 
personal estate to w^hich such description shall extend (as the case may 
be), which he may have power to appoint in any manner he may think 
proper, and shall operate as an execution of such power, unless a contrary 
intention shall appear by the will 

(Note). 

N.B. — The words “And it is hereby enacted that ” at the commencement of 
S. 22 were repealed by the Repealing and Amending Act (XII of 
1891). 

Where any real estate shall be devised to any 
person without any words of limitation, such devise 
shall be construed to pass the fee simple, or other the 
whole estate or interest with the testator had power 
to dispose of by will in such real estate, unless, a contrary intention shall 
appear by the will. 

(Note). 

N.B. — The words “ And it is hereby enacted that ” at the commencement of 
S. 23 were repealed by the Repealing and Amending Act (XII of 
1891). 

2^^ * * devise or bequest of real or personal estate 

^ ^ , the words “die without issue,” or die without leaving 

words importing issue, or any other words which may import either 
want or failure of a want or failure of issue of any person in his life-time 
or at the time of his death, or an indefinite failure of 
his issue, shall be construed to mean a want or failure of issue in the life- 
time or at’ the time of the death of such person, and not an indefinite 
failure of his issue, unless a contrary intention shall appear by the will, 
by reason of such person having a prior estate tail, or of a preceding gift 
being, without any implication arising from such words, a limitation of 
an estate tail to such person or issue, or otherwise : Provided that this 
Act shall not extend to cases where such words as aforesaid import, if no 
issue described in a preceding gift shall be born, or if there shall be no 
issue who shall live to attain the age or otherwise answer the description 
required for obtaining a vested estate by a preceding gift to such issue. 

(Note), 

N.B. —The words “And it is hereby enacted that ” at the commencement of 
S. 24 were repealed by the Repealing and Amending Act (XII of 
1891), 


23. - " " 

Devise without 
words of limitation. 


Ss. 25 to 283 Act XX¥ of 1838 (the wills act). 
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25. " Where any real estate shall be devised, to any 

Devise on real trustee or executor, such devise shall be construed to 

escate^to trustee or the fee simple, or other the whole estate or 

interest which the testator had power to dispose of by 
will in such real estate, unless a definite term of years, absolute or 
determinable, or an estate of free-hold, shall thereby be given to him 
expressly or by implication. 

(Note). 

H.B. — The words “ And it is hereby enacted that ” at the commencement of 
S. 25 were repealed by the Repealing and Amending Act, (XII of 
1891). 

26. Where any real estate shall be devised to a trustee 
Devise of real without any express limitation of the estate to be taken 

estate to trustee by such trustee, and the beneficial interest in such real 
without limitation. in the surplus rents and profits thereof, shall 

not be given to any person for life, or such beneficial interest shall be 
given to any person for life, but the purposes of the trust may continue 
beyond the life of such person, such devise shall be construed to vest in 
such trustee the fee simple or other the whole egal estate which the 
testator had power to dispose of by will in such real estate, and not an 
estate determinable when the purposes of fche trust shall be satisfied. 

(Note). 

N.B. — The words “ And it is hereby enacted that ” at the commencement of 
S. 26 were repealed by the Repealing and Amending Act (XII of 1891). 

27. Where any person to whom any real estate shall 
be devised for an estate tail, or an estate in quasi-entail, 

Devise of estate of shall die in the life-time of the testator, leaving issue 

tail when ^evisee would be inheritable under such entail, and any 

dies in testator’s , ’ , 

life-time, leaving such issue shall be living at the time of the death of 

inheritable issue. testator, such devise shall not lapse, but shall take 

effect as if the death of such person had happened 

immediately after the death of the testator, unless a contrary intention 

shall appear by the will. 

(Note). 

N.B. — The words “ And it is hereby enacted that ” at the commencement of 
S. 27 were repealed by the Repealing and Amending Act (XII of 
■ 1891).. ... ' . . . . 

28. " " " Where any person, being a child or other issue 

of the testator, to whom any real or personal estate 

Devise to issue of shall be devised or bequeathed for any estate or 

testator, who dies m interest not determinable at or before the death of such 
testator’s life-time , « tp pji . . . t 

but leaves issue alive person, shall die in the lite-time ot the testator leaving 

at testator’s death. issue, and any such issue of such person shall be liv- 
ing at the time of the death of the testator, such 
devise or bequest shall not lapse, but shall take effect as if the death of 


Devise to issue of 
testator, who dies in 
testator’s life-time 
but leaves issue alive 
at testator’s death. 
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such person had happened immediately after the death of the testator, 
unless a contrary intention shall appear by the will. 

(Note). 

H.B. — The words “And ifc is hereby enacied that ” afe the commencement of 
S. 28 were repealed by the Eepeaiing and Amending Act (XII of 
1891). 

29 . Notwithstanding anything in this Act contained, 
any soldier being in actual military service, or any 

Savings of wills of mariner or seaman being at sea, may dispose of his 
soldiers and seamen, personal estate as he might have done before the 

making of this Act. 

(Note). 

N.B. — The words “ and it is hereby enacted that ” at the commencement of 
S. 29 were repealed by the Repealing and Amending Act (XII of 
1891). 

30 . {Savings of provisions of Act XX of 1837) Bep, by the Eepeaiing 
and Amendmg Act {XII of 1891), 

This Act shall not extend to any will made before 
the first day of February in the year of our Lord 1839, 
and every will re-executed or re-published or revived 
by any codicil shall, for the purposes of this Act, be 
deemed to have been made at the time at which the 
same shall be so re-executed, re-published or revived; and this Act shall 
not extend to any estate pzir attire vie of any person who shall die before 
the first day of February in the year of our Lord 1839. 

(Note). 

N.B, The words “ And it is hereby enacted that” at the commencement of 
S. 31 were repealed by the Repealing and Amending Act (XII of 
1891). 


31 : 

Saving of wills 
made before 1st Feb. 
1839, and of certain 
estates. 
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THE INHERITANCE ACT. 1839.' 

(AOT XXX OF 1839). 


(Passed 07i the 16th December, 1839) 

An Act for the Amendment of the Law of Inheritance. 


Preamble. 


1. Wheeeas it is expedient to extend the amendments in the 
English law of inheritance contained in the Statute 
3rd and 4th William IV., Chapter CVI., to the terri- 
tories of the East India Company in cases which, but for the passing of 
this Act, would be governed by the English law of inheritance as it existed 
previously to the passing of the aforesaid statute ; 

It is hereby enacted that the words and expressions hereinafter men- 
tioned, which in their ordinary signification have a 
Interpretafeiou. confined or a different meaning, shall in this 

Act, except where the nature of the provision or the context of the Act 
shall exclude such construction, be interpreted as follows (that is to say,) 
the word “ land ” shall extend to messuages, and all other heredita- 
ments, whether corporeal or incorporeal, and whether 

it T « 

' freehold or of any other tenure, and to money to be 

laid out in the purchase of land, and to chattels and other personal pro- 
perty transmissible to heirs, and also to any share of the same heredita- 
ments and properties or any of them', and to any estate of inheritance or 
estate for any life or lives, or other estate transmissible to heirs, and to 
any possibility, right or title of entry or action, and any. other interest 
capable of being inherited, and whether the same estates, possibilities, 
rights, titles and interests, or any of them, shall be in possession, rever- 
sion, remainder or contingency ; 

and the words “the purchaser ” shall mean the person who last 
acquired the land otherwise than by descent, or than 
“ The purchaser, by any escheat, partition or enclosure, by the effect 
of which the land shall have become part of or descendible in the same 
manner as other land acquired by descent ; 

and the word “ descent shall mean the title to inherit land by rea- 
son of consanguinity, as well where the heir shall be 
Descent. ancestor or collateral relation as where he shall be 

a child or other issue ; 

and the expression “ descendants of any ances- 
tor shall extend to all persons who must trace their 
descent through such ancestor ; ' 


** Descendants. ” 
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‘Assurance, ” 


“ Number 
gender. ’ * 


and the expression “ the person last entitled to land ” shall extend to 
^ ^ the last person who had a right thereto, whether he 
obtain the possession or the receipt of 
the rents and profits thereof ; 

and the word “ assurance” shall mean any deed or instrument other 

than a will by which any land shall be conveyed or 

“Assurance. ” , c t i. i • -a 

transferred at law or m equity ; 

and every word importing the singular number only shall extend and 
be applied to several persons or things as well as one 
gend^^^^^^ person or thing, and every word importing the mas- 

culine gender only shall extend and he applied to a 
female as well as a male. 

(Notes). 

/. — **The Inhetitance Act** 

N.B. 1. — The whole Act, except as to intestacies occurring before 1st January, 
1866, was repealed by Act (YIII of 1868). 

N.B. 2.— As to inheritance, where descent took place before 1st January, 
1866, the Act has been declared, by the Laws Local Extent Act, 
1874 {XV of 1874), S. 3, to be in force in the whole of British India, 
except as r egards the Scheduled District. 

N.B. 3.— S. 29 of the Trustees’ and Mortgagees’ Powers Act, 1866 (XXVIIIof 
1866), is to be read as part of Act XXX of 1839. See Act XXVIII 
of 1866, S, 29. A 

Act, where declared in force. 

[a) It has been declared, by notification under S. 3 {a) of the Scheduled 
Districts Act, 1874 (XIV of 1874), to be in force in the following 
Scheduled Districts, namely ; — 

West Jalpaiguri ... See Gazette of India, 1881, Pt. I, p. 74, 

The Districts of Hazaribagh, Lohardaga 
(now the Eanchi District, see Oalcutta 
Gazette, 1899, Pt, I, p. 44), and Manbhum 
and Pargana Dhalbhum and the Eolhan 

in the District of Singbhum ••• Do. 1881, Pt. I, p. 504. 

The Scheduled portion of the Mirzapur 

— Do. 1879, Pt. I, p. 38.3. 

Jaunsar Bawar ... Do. 1879, Pt. I, p. 3S2. 

The Districts of Hazara, Peshawar, 

Kohat, Bannu, Dera Ismail Khan and 
Dera Ghazi ’Kh3>n (Portions oj the Dis- 
tricts of Hazara^ Bannu, Dera Ismail 
Khan and Dera Ghazi Khan and the Dis- 
tricts of Peshawar and Kohat (note form 
the North-West Frontier Province, see 
Gazette of India, 1901, Pt. 1, p, 857), and 
(iUd), 1902, PL I, p* 575; but its applica- 
tion has been barred in that part of the 
Hazara District known as Upper Tanawal, 
by the Hazara (upper Tanawal) Regulation 

(II of 1900, S, 3) ... Do. 1886, Pt. I, p. 48. 


1881, Pt. I, p. 504. 

1879, Pt. I, p. 38.3, 
1879, Pt. I, p. 382. 
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/. — ^\The I J3 her itance Act**— (CmicMded), 

The District of Sylhet ... See Gazette of India, 1879, Pt. I, p. 631. 

The rest of Assam (except the North 

liushai Hiils) ... Do. 1897, Pt. I, p. 299. 

The Scheduled Districts in Ganjam and Vizagapatam, see Fort. St. George 
Gazette, 1898, Pt. I, p. 666, and Gazette of India, 1898, Pt. I, p. 870. B 
(b) It has been declared, by notification under S. 3 (b) of the last-mentioned 
Act, not to be in force in the Scheduled District of Lahaul. See 
Gazetteof India, 1886, Pt. 1, p. 301, C 


2. In every case descent shall be traced from the purchaser, 

and to the intent that the pedigree may never be carried 
fuither back than the circumstances of the case and 
the nature of the title shall require, the person last en- 
titled to the land shall, for the purposes of this Act, be 
considered to have been the purchaser thereof, unless it 
shall be proved that he inherited the same, in which 
case the person from whom he inherited the same 
shall be considered to have been the purchaser, unless 
it shall be proved that he inherited the same, and in like manner the last 
person from whom the land shall be proved to have been inherited shall in 
every case be considered to have been the purchaser unless it shall be 
proved that he inherited the same. 


Descent shall al* 
ways be traced from 
the purchaser, but 
the last owner shall 
be considered to be 
the purchaser, unless 
the contrary be prov- 
ed. 


(Note). 

N.B.— ’The words “ And it is hereby further enacted that” at the commencement 
of S. 2 were repealed by the Repealing and Amending Act (XTI of 1891) . 

3. When any land shall have been devised by any testator who 
shall die after the first day of July one thousand 
eight hundred and forty, to the heir or to the person 
who shall be the heir of such testator, such heir shall 
be considered to have acquired the land as a devisee 
and not by descent ; and when any land shall have 
been limited by any assurance executed after the said 
one thousand eight hundred and forty to the person 
or the heirs of the person who shall, thereby have conveyed the same 
land, such person shall be considered to have acqubed the same as a 
purchaser by virtue of such assurance, and shall not be considered to 
be entitled thereto as his former estate or part' thereof. 


Heir entitled under 
a will, Rhail take as 
devisee, and a limita • 
tion to the grantor or 
his heirs shall create 
an estate by pur- 
chase. 

first day of July 


4 .. - - - 

Where heirs take by 
purchase under limi- 
tations to the heirs 
of their ancestors, 
the land shall des- 
cend as if the ances- 
tor had been the 
purchaser. 


When any person shall have acquired any land by 
purchase under a limitation to the heirs or to the heirs 
of the body of any of his ancestors, contained in an 
assurance executed after the said first day of July one 
thousand eight hundred and forty, or under a limita- 
tion to the heir or to the heirs of the body of any of 
his ancestors, or under any limitation having the same 
effect, contained in a will of any testator who shall 


depart this life after the said first day of July one thousand eight hundred 
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and forty, then and in any of such cases such land shall descend, and the 
descent thereof shall be traced, as if the ancestor named in such limitation 
had been the purchaser of such land. 

(Note). 

N.B. — The words “ And it is hereby further enacted that” at the commence- 
ment of S. 4 were repealed by the Repealing and Amending Act (XII 
of 1891). 

5. " " " No brother or sister shall be considered to inherit 

B r others, etc., immediately from his or her brother or sister, but 

shall trace descent every descent from a brother or sister shall be traced 

throughtheirpareut. 

(Note). 

N.B. — The words ” And it is hereby further enacted that ” at the commence- 
ment of S. 5 were repealed by the Repealing and Amending Act (XII 
of 1891). 


0^ Every lineal ancestor shall be capable of being heir 

to any of his issue, and, in every case where there 
may bTheir^rn^pre- shall be no issue of the purchaser, his nearest lineal 
ference to collateral ancestor shall be his heir in preference to any person 
through would have been entitled to inherit, either by 

tracing his descent through such lineal ancestor, or in 
consequence of there being no descendant of such lineal ancestor, so that 
the father shall be preferred to a brother or sister, and a more remote 
lineal ancestor to any of his issue, other than a nearer lineal ancestor or 
his issue. 

(Note). 

N.B. — The words ” And it is hereby further enacted that” at the commence- 
ment of S. C were repealed by the Repealing and Amending Act (XII 
of 1891). 


7 - - - 

The male line to 
he preferred. 


" None of the maternal ancestors of the person from 
whom the descent is to be traced, nor any of their 
descendants, shall be capable of inheriting until all 
his paternal ancestors and their descendants shall 


have failed ; and no female paternal ancestor of such person, nor any 
of her descendants shall be capable of inheriting until all his male paternal 
ancestors and their descendants shall have failed ; and (l) " *'■' no female 

maternal ancestor of such person, or any of her descendants, shall be 
capable of inheriting until all his male maternal ancestors and their 


decendants shall have failed. 


(Note). 

K.B.--The words “And it is hereby further enacted and declared that” at 
the commencement of S. 7 were repealed by the Repealing and Amend- 
ing Act (XTI of 1891). 

The words “and that” and the .word “that” were repealed by Act XII of 1891. 
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9. 


if on 
male 


Half blood 
the part of t 
ancestor, to inherit 
after the whole blood 
of the same degree ; 
if on the part of a 
female ano e s t o r 
after her. 


8. Where there shall be a failure of male paternal 

The mother of Q^i'^cestors of the person from whom the descent is 

more remote male to be traced, and their descendants, the mother of his 

ancestor to be pre- , , , , , , _ _ 

ferred to the mother niore remote male paternal ancestors, or her descend- 

of the less remote ants, shall be the heir or heirs of such person, in 

preference to the mother of a less remote male 
paternal ancestor, or her descendants ; and where there shall be a failure 
of male maternal ancestors of such person, and their descendants, the 
mother of his more remote male maternal ancestor and her descendants 
shall be the heir or heirs of such person in preference to the mother of a 
less remote male maternal ancestor and her descendants. 

(Note). 

N,B, — The words “ And it is hereby further enacted and declared that” at the 
commencement of S. S were repealed by theEepealing and Amending 
Act (XII of 1891). 

Any person related to the person from whom the 
descent is to be traced by the half blood shall be 
capable of being his heir, and the place in •which any 
such relation by the half blood shall stand in the 
order of inheritance, so as to be entitled to inherit, 
shall be next after any relation in the same degree of 
the whole blood, and his issue, where the common 
ancestor shall be a male, and next after the common 
ancestor where such common ancestor shall be a female, so that the 
brother of the half blood on the part of the father shall inherit next after 
the sisters of the whole blood on the part of the father and their issue, 
and the brother of the half blood on the part of the mother shall inherit 
next after the mother. 

(Note). 

N.B. — The words And it is hereby further enacted and declared that ” at 
the commencement of S. 9 were repealed by the Repealing and 
Amending Act (XII of 1891). 

10. " " When the person from whom the descent of any 

After the death of traced shall have had any relation who, 

a person attained, his having been attained, shall have died before such 
fnherR^^^^^ descent shall have taken place, then such attainder 

shall not prevent any person from inheriting such 
land who would have been capable of inheriting the same by tracing his 
descent through such relation if he had not been attained, unless such land 
shall have escheated in consequence of such attainder before the first 
day of July one thousand eight hundred and forty. 

(Note). 

N.B.— The words “ And it is hereby further enacted and declared that” at the 
commencement of S..10 were repealed by the Repealing and Amend- 
ing Act (XII of 1891). 
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11 = 1 = * 

Act not to extend 
to any descent before 
1st July. 1840. 


N.B.- 


This Apt shall not extend to any descent which shall 
take place on the death of any person who shall die 
before the said first day of July one thousand eight 
hundred and forty. 

(Note). 

The words “ And it is hereby further enacted that” at the commence- 
ment of S. 11 were repealed by the Bepealing and Amending Act, 
1891 (XII of 1891). 


Limitations made 
before the 1st July, 
1840, to the heirs of a 
person then living, 
shall take effect as if 
the Act had not been 
made. 


12. " Where any assurance executed before the said first 

day of July, one thousand eight hundred and forty, 
or the will of any person who shall die before that 
time, shall contain any limitation or gift to the heir or 
heirs of any person under which the person or persons 
to answering the description of heir shall be entitled 
to an estate by purchase, then the person or persons 
who would have answered such description of heir if 
this Act had not been made shall become entitled by virtue of such limita- 
tion or gift, whether the person named as ancestor shall or shall not 
be living at the time aforesaid. 

(Note). 

N.B* — The words “And it is hereby further enacted that” at the commence- 
ment of S. 12 were repealed by Repealing and Amending Act (XII of 
1891). 

13. * 'I' This Act shall not be construed to 

Saving of certain affect inheritances of land which are not siibiect to the 
inheritance and „ .. , , 

jurisdiction. Linglish law oi inheritance, or to extend or after the 

jurisdiction of any of Her Majesty’s Court of Justice. 

(Note). 

N.B.— The words “ And it is hereby provided that ” at the commencement of 
this section were repealed by Act (XII of 1891). 
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THE LEGAL REPRESENTATIVES’ 

SUITS ACT, 1855. 

(A.CT xn OF 18661) 

[Passed on the 27tK March, 1855.] 

An Act to enable Executor, Administrators or Bepresentatives to sue and 
be sued for certain wrongs. 

Wheeeas it is expedient to enable executors, administrators or repre- 
Preainble sentatives in certain cases to sue and be sued in res- 

pect of certain wrongs which, according to the present 
law, do not survive to or against such executors, administrators or repre- 
sentatives ; It is enacted as follows : — 

(Notes). 

Act XU of 1855,** 

Act, where declared in force. 

(а) This Act has been declared to be in force in the whole of British India, 

except as regards the Scheduled districts, by the Laws Local Extent 
Act, 1874 {XV of 1874), S. 3. A 

(б) It has also been declared in force (1) in Angul District by the Angul Dis- 

trict Regulation (I of 1894) S. 3 ; (2) in the Santhal Pargaiias by the 
Santhal Parganas Settlement Regulation (III of 1872), S. 3 as 
amended by the Santhal Parganas Justice and Laws Regulation, 
1899 (III of 1899), and (3) in Upper Burma generally (except the 
Shan States) by the Burma Laws Act, 1898 (XIII of 1898), S. 4. B 

(c) It has been declared, by notification under S. 3 [a) of the Scheduled 
Districts Act, 1874 (XIV of 1874), to be in force in the following 
Scheduled Districts, namely : — 

Sindh ... See Gazette of India, 1880, Pt. I, p, 672. 


West Jalpaiguri 

The Districts of Hazaribagh, Lohardaga 
(now the Ranchi District, see Calcutta 
Gazette, 1899, Pt. I, p. 44), andManbhum 
and Pargana Dhalbhum and the Kolhan 

Do. 

1881, Pt, I, p, 74. 

in the District of Singbhum 

The Scheduled portion of the Mirzapur 

Do. 

1881, Pt. I, p. 604. 

District 

Do. 

1879. Pt. I, p. 983. 

Jaunsar Bawar 

The Districts of Hazara, Peshawar, 

Kohat Bannu, Dera Ismail Khan and Dera 

Ghazi Khan ('portions of the Districts of 
Hazara, Bannu, Dera Ismail Khan and 

Dera Ghazi Khan and the districts of Pesha- 
war and Kohat now form the North-West 

Do., 

1879, Pt. I, p. 382-. 
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l.^*‘Act Xn of 1835^ 

*—-(Gonchided)» 


Frontier Province^ see Gazette of India, 
1901, Pt.I, p. S57,md ibid, (1902, PL I, 
p. 575 ; but its application to that part of 
the Hazara District known as Upper Tana- 
wal has been barred by the Hazara (Upper 
Tanawal) Begulatiou 1900, (II of 1900) 

See Gazette of India 1886, Pt, I, p. i8. 

The District of Lahaul 

Do. 

1886, Pt. I, p. 301. 

The Scheduled Districts of the (jentral 
Provinces 

Do. 

1879, Pt. I, p. 771. 

The Scheduled Districts in Ganjam and 
Vizagapatam 

Do. 

1893, Pt. I, p. 870. 

The District of Sylhet 

Do, 

1879, Pt, I, p. 631. 

The rest of Assam (except the North 
Lushai Hills) 

Do. 

1897, PI. I, p. 299. 

The Porabat Estate in the Singbhum 
District 

Do. 

1897, Pt. 0, p. 1059. 

(d) It has been extended by notification under S. 5 of the 

last-mentioned Act, 


' Executors may sue 
and be sued in cer- 
tain cases for wrongs 
committed in the 
lifetime of deceased. 


to the following Scheduled Districts, namely 
Ivumaon and Garhwal ... See Gazette of India, 1876, Pt. I, p. 606. 

The Tarai of the Province of Agra ... Do. 1876, Pt. I, p. 605. 

1. An action may be maintained by the oxecutors, administrators or 
representatives of any person deceased for any wrong 
committed in the lifetime of such person, which has 
occasioned pecuniary loss to his estate for which 
wrong an action might have maintained by such person i 
so as such wrong shall have been committed within 
one year before his death ^ ; an the damages, when recovered, 

shall be part of the personal estate of such person : 

and further, an action may be mentioned against the executors or 
administrators or his heirs or representatives of any person deceased for 
any wrong committed by him in his lifetime for which he would have 
been subject to an action, so as such wrong shall have been committed 
within one year before such person’s death ^ ; and the 
damages lio be recovered in such action shall, if recovered against an 
executor or administrator bound to administer according to the English 
law, be payable in like order of administration as the simple contract 
debts of such person. 

(Notes). 

(Scope of section). 

fl) Liability of heirs for wrongs committed by deceased person. 

Act XII of 1855 does not apply to wrongs which do not survive to the represent- 
atives of a deceased person. The heir of a deceased husband is liable 
to make good the wrong committed by the husband. The plaintiff’s 
light of suit does not abate by the death of the husband but survives 
against his heir, 1 W.E. 251. (5 
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(Scope of section)— 

(2) Section does not apply to suits against the original wrong-doer. 

01. 2 of S. 1 of Act XII of 1855 does not apply to an action commenced 
against the wrong-doer in his lifetime, but only to actions commenced 
against the executors, administrators or other representatives of a 
deceased wrong-doer. Where therefore a suit is brought against the 
wrong-doer in his lifetime, such suit abates on his death. 28 M. 48T. 
(13 B. 677, F . ; 31 0. 406, B. d Appr.) F 

(3) Suit against representatiYe of agent of official assignee— Suit for money and 
for dellYery of bonds and papers. 

(a) Act XII of 1866 applies to suits for w^rongs, which, according to the law 
then in force, did not survive to or against executors, administrators 
or representatives. 2 N.W.P. 103. G 

{b} A suit for recovery of moneys due by an agent of the Official Assignee of 
an insolvent debtor’s estate and for delivery of certain papers and 
documents belonging to such insolvent estate, will lie against the 
legal representative of such agent after his decease, and the right of 
action will not expire on his death. 2 N.W.P. 103. H 

(4) Application of section. 

This Act which deals with the maintenance of cases by executors, administra- 
tors or representatives of a deceased person for recovery of certain 
moneys, applies to cases where the person injured might in his lifetime 
have maintained, but had not instituted an action. 31 C. 406 (409- 
410). I 

(6) Suit for wrong done by deceased person—Defamation. 

A suit was maintainable under Act XII of 1855 against personal representatives 
for a wrong done by the deceased within a year of his death, although 
such wrong be of purely personal character, — ^as for example defa- 
mation. Marsh. 344 = 2 Hay. 325. J 

(6) Malicious prosecution, suit for— Cause of action, suryival of, as against heir of 
a deceased wrong-doer. 

(a) The plaintifi sued to recover damages from the defendant’s father, Eamdas, 
for wrongful arrest and malicious prosecution. During the pendency 
of the suit Eamdas died, and the plaintiff substituted the defendant as 
his heir and representative. The defendant contended that the suit 
abated. Both the Dower Courts disallowed the defendant’s contention, 
and awarded damages to the plaintiff , to be recovered from the estate 
of the deceased. On appeal by the defendant to the High Court, 
reversing the decision of the Lower Courts, that the suit abated on the 
death of Eamdas, his estate having derived no benefit, but, on the 
other hand, suffered loss, in consequence of his wrong-doing. 13 B, 
677 (678). K 

(6) It was contended for the plaintiff, in the above case, that Act XII of 
1855 gave the plaintiff a right to continue his suit against the heir of 
Eamdas, Held, that Act XII of 1865 did not apply to a suit, such as 
this, brought originally against the wrong-doer himself, and only 
subsequently sought to be continued against his heir. 13 B. 677 

(678) . L 

(c) This Act relates only to suits brought against the heirs of a deceased person 

for a wrong committed by the latter in his lifetime. 13 B. 677 

(679) . M 
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(Scope of section)— (Concluded), 

(d) The following observations of Parsons, J, in the above case are worthy of being 
noted— “Wemust, therefore, see whether by the common law such a suit 
as the present can be pursued against the estate of the deceased person. 
There can be no doubt that actions for wrongful arrest, for false 
imprisonment and for malicious prosecution are personal actions. It 
is a maxim of the common law that a personal action does not survive 
on the death, either of the, person who did, or of the person who sus- 
tained the wrong, and, in the absence of statutory provision to the 
contrary, it still prevails unless the estate is affected by the tort 
Addison on Torts, 6bh Ed., p: 57. That the above-quoted statement 
is correct in law, is shown by the cases cited as the authorities therefor. 
The cases of L.R. 24: Ch. D. 439 and 6 H.L. 377, may also be referred 
to in support of the same proposition, In the former it is laid down 
at pp. 454, 466, that “ the only cases in which, apart from questions 
of breach of contract, express or implied, a remedy for a wrongful act 
can be pursued against the estate of a deceased person who has done 
the act, appear to us to be those in which property, or the proceeds or 
value of property, belonging to another, have been appropriated by the 
deceased person and added to his own estate or moneys. * » * * * * 
Where there is nothing among the assets of the deceased that in law 
or in equity belongs to the plaintiff, and the damages which have been 
done to him are unliquidated and uncertain, the executors of a wrong- 
doer cannot be sued merely because it was worth the wrong-doer’s while 
to commit the act which is complained of, and an indirect benefit may 
have been reaped thereby.” Applying these principles to the present 
case, in which the estate of the wrong-doer did not benefit, but actually 
suffered, in consequence of his wrong-doing, we hold that the suit 
abated on the death of Ramdas, and that no right to sue the represen- 
tative of Ramd as survived. 13 B. 677 (679,630). N 

L—** Wrong — Which has occasioned pecuniary loss to his estate. " 

(1) Malicious prosecution— Suit for damages— Death of plaintiff before trial — Sur- 
vival of cause of action. 

(a) A brought a suit for malicious prosecution claiming damages on the ground 
that he had suffered pecuniary loss in consequence of the costs incurred 
in defending the prosecution. Subsequently A dies while the suit was 
pending. The legal representatives of A then applied for, and obtained, 
leave from the Court to place their names upon the record in the place 
of A. At the hearing of the suit the question arose as to whether the 
cause of action survived. 

Held, that the cause of action does not survive to the legal representatives of 
A, inasmuch as the pecuniary loss which A suffered by reason of expen- 
ses incurred in defending the prosecution is not an injury to his estate, 
and cannot be treated as separate and distinct from the original cause 
of action. 31 0. 406, Lendon v. London Boad Car Co., 4 T. L. R. 
448, E. 0 

(&) Whether the amount of expense to which the plaintiff was put to in defend- 
ing a malicious prosecution against him is “pecuniary loss” under 
the section, see Stephen on Malicious Prosecution, p. 117, S. 361, ill. 
(c) of the Civil Procedure Code, S. 89 of the Probate and Administra- 
tion Act XII of 1855, and Mayne on Damages (6th Edn.), p. 467 
referred to by counsel in Argument in 31 G, 406 -(407). P 
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^ > WMft has occasioned pecuniary loss to Ms estate**— (CU.). 

(c) Damages for an injury is recoverable, if caused to fehe personal estate* See 

Twycross Y, Grant (1878), 4 O.P.D: 40 ; 8 G. 837, 845 ; cited in argu- 
ment in 31 G. 406 (407). Q 

(d) In the case of Eai Jung Bahadur v, Bai Gudor Sahoy (1 C.W.N. 537), 

damages were given on two grounds— (1) on the ground of a solatium 
for injury to the feelings of the person prosecuted, (2) as a reimburse- 
ment for legitimate expenses incurred by the plaintiS in his defence. 
See 31 0:406 (407). R 

(2) Fecismary loss, i«hat is. 

The following observations of Henderson, J., are worthy of being noted in this 
connection : — “ In the case oi Lendon v. Lendon Boad Car Company 
(4 T.L.R. 448), the question as to survival of an action for the person- 
al injuries after the death of the plaintifi before trial arose. The per- 
sonal injuries were the result of an accident, and it was admitted that 
under the general of law, an action for personal injury died with the 
person. There the plaintiS had claimed damages for loss of earnings 
and for various sums paid for medical expenses. In his judgment 
Lord Coleridge said that the action was for personal injuries, that 
is, for injuries to the person, and the heads of damages relied 
upon (except as to one matter) resulted directly from those personal 
injuries. He went on to say: — “No case showed that an action 
for personal injuries causing pecuniary loss could be continued after 
the death of the party injured, and the case of Fulling v. The 
Great Eastern Railway Company, L. R. 9 Q.B.D. 110 showed just the 
contrary”. In the case referred to by Lord Coleridge it was said : 
“ None of the authorities go so far as to say that, where the cause of 
action is in substance an injury to the person, the personal represent- 
ative can maintain an action merely because the person so injured 
incurred in his lifetime some expenditure of money in consequence of 
the personal injury ” and further on “There is no decision which 
supports the proposition that because, in consequence of such injury, 
the person injured is put to expense, the case is brought within the 
category of cases to which the Statute of Edward III applies. Medical 
expenses are almost always made an element of damage in actions for 
injury to the person, but it has never before been suggested that the 
personal representative could maintain an action on the strength of 
such expenses.” 310. 406 (409). S 

2 , — * ^Within one year before is death. 

H.B.— 1, The words “ and provided such action shall be brought within one 
year after the death of such person” were repealed by the Indian 
Limitation Act, 1871 (IX of 1871), Sch, I» 

R.B. — 2. Eor limitation, sec now the Indian Limitation Act, 1908 (IX of 
1908). 

3.—* ^Within one yaer before such person* s death.** 

N.B. — The words “ and so as such action shall be commenced within two years 
after the committing of the wrong/* were repealed by the Indian 
Limitation Act, 1871 (IX of 1871) S. 2. Eor limitation, see now the 
Indian Limitation Act, 1908 (IX of 1908). 
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2. No action commenced under the provisions of this Act shall abate 
by reason of the death of either party, but the same 
pa^rMt°to abate continued by or against the executors, 

suit. administrators or representatives of the party deceased; 

Provided that, in any case in which any such action 
shall be continued against the executors, administrators or representatives 
of a deceased party, such executors, administrators or representatives 
may set up a want of assets as a defence to the action, either wholly or 
ill part, in the same manner as if the action had been originally commenced 
against them. 
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THE FATAL ACCIDENTS ACT. 1855. 

(ACT xni OF 1866 '.) 


Preamble. 


[JPassed m 2711% Marckj 1855,] 

An Acfe to provide compensation to families for loss occasioned by the 
death of a person caused by actionable wrong. 

Whebeas no action or suit is now maintainable in any Court against 
a person who, by his wrongful act, neglect or default, 
may have caused the death of another person, and it is 
often-times right and expedient that the wrong-doer in such case should 
be answerable in damages for the injury so caused by him ; It is enacted 
as follows : — 

i.--^^ActXUl otl855.** 

K.B. — This Act is based on the Fatal Accidents Act, 1846 (9 & 10 Vic.) 0. 93). 
Act, where declared in force. 

(а) This Act has been declared to be inforce in the whole of British India, 

except as regards the Scheduled Districts, by the Laws Local Extent 
Act, 1874 (XV of 1874). A-B 

(б) It has been declared in force (1) in Upper Burma generally (except the 

Shan States), by the Burma Laws Act, 1898 (XIII of 1898) S. 4 (1) and 
Sch. I. {*2) in the Santhal Parganas by the Santhal Parganas Settle- 
ment Regulation (III of 1872), S. 3, as amended by the Santhal Par- 
ganas Justice and Laws Regulation 1899 (III of 1899), S. 3, (3) in the 
Arakan Hill District by the Arakan Hill District Laws Regulation, 
1874 (IX of 1874), S. 3. (4) in Angul District by the Angul District 

Regulation, 1894 (I of 1894) S. 3. C 

(c) It has been declared, by notification under S. 3 {a) of the Scheduled Dis- 
tricts Act, 1874 (XIV of 1874), to be in force in the following Schedul- 
ed Districts, namely 


Sindh. 

West Jaipaiguri 

The Districts of Hazaribagh, Lohar- 
daga (now the Ranchi District, see Cal- 
cutta Gazette, 1899, Pt. I, p. 44), and 
Manbhum and Pargana Dhalbhum and 
the Kolhan in the District of Singbum 

The Scheduled portion of the Mirzapur 
District 

Jaunsar Bawar 

The Scheduled Districts of the Punjab 
(some of these and portions of others now 
form the North-West Forntier Province, 
P N.W. Code, Appx. 


See Gazette of India, 1880, Pt. I, p. 672. 


Do. 


Do. 

Do. 

Do. 


Do, 


1881. Pt, I, p. 74. 


1881, Pt. I, p. 504. 

1879, Pt. I, p. 383. 
1879, Pt. I, p. 382. 


1881 Pt. I,p.483, 
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The Scheduled Districts of the ‘CeDtral 

Provinces ... See Gazettee of India, 1879, Pt. I, p. 771. 

The Scheduled Districts in Ganjam and 
Yizagapatani 

The District of Sylhet 
The rest of Assam (except the North 
Lushai Hills) 

The Porahat Estate in the Singbhum 
District . 

(d) It has been extended, by notification under S. 5 of the last-mentioned Act, 
to tbe following Scheduled Districts, namely ; — 

Kumaon and Garhwal ... See Gazette of India, 1876 Pt, I, p. 606. 

The Tarai of the Province of Agra ... Do. 1876 Pt. I, p. 505. 

1. Whenever the death of a person shall be caused by wrongful Act, 
neglected or default, and the Act, neglect or default is 
such as would (if death had not ensued) have entitled 
the party injured to maintain an action and recover 
damages in respect thereof, the party who would have 
been liable if death had not ensued shall be liable to 
an action or suit for damages, notwithstanding the 
death of the person injured, and although the death shall have been 
caused under such circumstances as amount in law two felony or other 
crime. And it is enacted further that every such action or suit shall be 
for the benefit of the wife, husband, ^parent and child 2, if any of the person 
whose death shall have been so caused, and shall be brought by and in 
the name of the executor, administrator or representative ^ of the person 
deceased ; and in every such action the Court may give such damages as 
it may think proportioned to the loss resulting from such death to the 
parties respectively, for whom and for whose benefit such action shall be 
brought ; and the amount so recovered, after deducting all costs and 
expenses, including the costs not recovered from the defendant, shall 
be divided amongst the before-mentioned parties, or any of them, in such 
shares at the Court by its judgment or decree shall direct. 

(Notes). 

for compensation to tbe family o1 a person for loss occasioned 
to it by bis death by actionable wrong . " 

(1) Nature of the right conferred by the Act. 

The relations of a person whose death was caused by the wrongful act of 
another could not, prior to tbe enactment of Act XIII of 1856, 
claim compensation on account of the death, Such a right to claim 
compensation was conferred by Act XIII of 1866. 15 M.L.J. 363== 
28M.A79. 


Suit for compensa- 
tion to the family of 
a person for loss oc- 
casioned to it by his 
death by actionable 
wrong h 


Do. 1898, Pt. I, p. 870. 

Do. 1879, Pt. I, p. 631. 

Do. 1897, Pt. I,p, 299. 

Do. 1897, Pt. I, p. 1069. 
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S. 1] Act XIII of 185S (the fatal agcidents act). 5 

1 ^— Sait tor compems&tioji to the family of a person for loss occasioned 
to it by Ms death by actionable wrong’*— (Gontmued), 

(2) f Ms let coMesponds with Loi?d Campbell’s Act in England. 

The wording of this Act is almost identical with that of the corresponding 
English Act, commonly called Lord CampbeU’s Act the only difference 
(if it be one) being that in the English Act the jury are to give 
damages proportioned to the “injury” and in the Indian Act the 
Oourt is to give damages proportioned to the “ loss ” resulting from 
the death. 8 B.H.0.0.0. 130 (132). 0 

(3) Cawiei? — Duty of persons sending goods of a dangerous nature— Notice— Action 
for compensation for destruction of life. 

(а) Held (Pearson, J. dissenting) that a person who sends an article of a 

dangerous and explosive nature to a railway company to be carried by 
such company, without notifying to the servants of the company the 
dangerous nature of the article, is liable for the consequences of an 
explosion, whether it occurs in a manner which he could not have 
foreseen as probable, or not. I, A. 60. H 

(б) Held, also (Pearson, J. dissenting), that such a person is liable for the con- 

sequences of an explosion occurring in a manner which he could not 
have foreseen, if he omits to take reasonable precaution to preclude 
the risk of explosion. 1. A. 60. I 

MEASUEB OF DAMAGES. 

(i) The following obserYation of Stuart, G.J., in the above case throw light on the 
question of the measure of damages. 

“Her (the wife’s) loss is extreme, and, the defendant’s liability to her being 
once reached, her claim for compensation must, in principle as well 
as in substance, be admitted. The law in force in India on this sub- 
ject is regulated by Act XIII of 1855, which, on the preamble that 
“ it is often-times right and expedient that the wrong doer in such 
ease should be answerable in damages for the injury so caused by 
him,” proceeds to enact that the party injured may maintain an 
action, and that “ every such action shall be for the benefit of the 
wife, husband, etc.” and that in every such action the Court may give 
such damages as it may think proportioned to the loss resulting from 
such death.” There are no children in the present case, so that the 
loss is that of the plaintiff herself exclusively. The Subordinate 
Judge, in considering the question of damages, very properly takes 
into account the deoased’s age, which he estimates was from 30 to 35 
years, adding that, “ by all accounts, the deceased was a strong, 
healthy, robust man and that it is not improbable that he might have 
lived to the age of 70 yearn” and he decides upon an allowance of, etc. 
It appears to me, however that the Subordinate Judge has conceived 
an undue estimate of native life. The proportion of natives who 
attain the age of seventy is, I believe, very small; and the atmo- 
sphere, work, and an attendance at an office connected with a railway 
station, such as that in Allahabad, is, in my opinion, not favourable 
to Congevity, and all things considered, it appears to me that the 
offer suggested by Mr. Howard (on the assumption of his client’s 
liability) is a fair one,. That suggested offer was a monthly allow- 
ance of Bs. 15 secured by the investment of Bs. 3,000. 1. A, 60 (66). J 



6 Act XIII of 18S5 (the fatal accidents act). [S. 1 

Suit for compematlou to the family of a person for loss occasioned 
to it by his death by actionable wrong ^^—-{Contmued). 

(ii) The following observatious also throw liglifc on the fixing of the measure 
of damages in the case of a deceased trader or workman : — “ What I 
have already said shows that the amount of damages claimed is quite 
preposterous. My difficulty is, satisfactory to myself, to fix any 
amount. In the case of such a person as the deceased, who, as the 
evidence shows, even in the last year he was in trade sufiered serious 
loss, and who was habitually a reckless borrower of money, and certain 
thus to incur a heavy outlay for premium and interest, it is extremely 
difficult to say what portion of his gross earnings would in his future 
career have been properly available for his own use and that of his 
family. His prudence in making, and skill in executing, contracts as 
a ship and house carpenter, judging from his losses heretofore, would 
seem to have been but small. 7 B.H.O.O.G. 120 note. K 

(4) Allowance to be made for maintenance. 

(f]t) Where damages are allowed, a reasonable sum should be deducted on account 
of the maintenance for such period as the child might reasonably 
have been expected to live with her parents. 16 B. 254. L 

{b) Negligence — Death by negligence— Suit for damages by parents of a child 
killed by negligence contributary negligence— Liability for negligence 
of servants — Damages — Deduction for maintenance of child — Funeral 
expenses. See 16 B. 254. M 

(5) Other points considered in fixing the amount of compensation. 

The following points were considered in measuring the damages to be awarded 
under the Act :—(l) the probable age of the deceased, (2) his state of 
health, (3) the probable length of time during which he would have 
sufiicient strength to exercise his calling, (4) the state of dependence of 
his family upon him, and (5) where the deceased was a workman his 
prudence in making contracts and (6) his skill in executing such 
contract. .7 B.H.O.O.G. 119 note and 120 note. N 

(6) Compensation for mental suffering, not allowable. 

In assessing damages under Act XIII of 1855, the pecuinary loss sustained by 
the family of the deceased is all that can be considered and nothing 
can be allowed to the survivors as compensation for mental sufering, 
etc. 4M.L.T. 238. 0 

(7) Compensation for funeral expenses not allowed. 

In an action under Act XIII of 1855 no sum can be awarded in respect of 
funeral expenses, whether for removal or disposal of the body or for 
outlay for ceremonial or obsequial purposes. 13 B. 254. P-Q 

N.B. — The same construction has been put on the corresponding provision of 
the English Act in Walton v. fif. E, By. Co, 4 G.B. (N.S.) 296. 

(8) Award of compensation by Criminal Court to relatiYes of deceased. 

The accused struck his servant^ with a stick on his side, for refusing to obey 
certain orders given to him. The servant was at the time suffering 
from enlarged spleen, and its rupture caused his death. The Magis- 
trate convicted accused under S. 304- A, Penal Code, and out of the fine 
imposed, awarded compensation to the relatives of the deceased, under 
Act XIII of 1856, Held^ that the award of compensation was illegal. 
7 P.B, 1877, Or. R 
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S, 1] Act XIII of 1855 (the Eaial Accidenis act). 

I. — Suit for compemation to the family of a person for loss 
occasioned to it by his death by actionable wrong” — (Concluded). 

(9; Culpable bomicide — Power of Court to grant compensation— Injury— Penal Code, 

■S. 44. 

Held, by the Full Bench, that it is competent to a Court, under S. 645 of 
the Criminal Procedure Code, 1898, to award part of the fine imposed 
under S. 304 of the Penal Code for the offence of culpable homicide not 
amounting to murder to the widow of the person killed, in compensation 
for the injury caused by the offence committed, the loss of her hus- 
band’s support affecting a widow prejudicially in a legal right, and 
being therefore “ an injury ” as defined inS. 44 of the Penal Code, for 
which substantial compensation can be awarded by a Civil Court. 17 
P.E. 1898 Cr. P.B. (12 M. 352 and 21 M. 74 F.B. not F.). S 

(10) Measure of damages— English cases hearing on the point discussed and applied 
to cases under the Indian Act. 

Although some difference of opinion would appear to have existed in England 
amongst judges sitting at Nisi Prius in the early cases tried under the 
English Act, as shown by the summing up of Mr. Baron Parke in 
Armsworth V . South-Eastern Eaihoay Comjimiy (11 Jur. 758) and of 
chief Baron Pollock in 12 L.T.R, 93, it was afterwards clearly laid 
down by the Queen’s Bench in Balke v. Midland Eaihvay Gomyany 
18 Q.B. 93 that the principle upon which damages are to be assessed 
is that of a loss of which a pecuniary estimate can be made ; and that 
therefore, compensation in the form of a solatium could not be given. 
Further, it was laid down, both by the Court of common Pleas in 
Dalton V. South Eastern Bailway Comjyany 4 G. B. N.S. 296 and by the 
Exchaquer Chamber in Franklin v. South Eastern Eaihvay Com- 
;pany 3 H <fe N. 211 that the pecuniary advantage was not to be con- 
fined to one for which the deceased would have been legally liable, but 
might be one of which the claimant had a reasonable expectation. 
Both these principles were adopted and applied by the Exchequer 
Chamber in Fym'^. Great Northern Bailway 32 L-J.Q.B. 

377. Chief justice Earle, who delivered the judgment of the Court 
says: — The jury were bound to give damages for the money which 
they supposed lost by the reasonable probability of pecuniary benefit 
being taken away by the death.” We see no reason for applying a 
different principle to cases under the Indian Act. 8 B.H.C.O,G. 130 
(132, 133). T 

2.—** Child.” 

S on adopted after death by widow of deceased— Legal representative — Child — 
Damages— Measure of damages. 

(a) A son adopted by the widow of a deceased Hindu (in respect of whose 

estate no probate, letters of administration, or certificate of heirship 
has been granted) is the legal representative of the deceased, and as 
such, is entitled to maintain a suit under Act XIII of 1855 for the 
benefit of the persons, if any, entitled to compensation for the injury 
occasioned to them by the death of the deceased against those whose 
negligence caused that death. 7 B.H.C.O.C. 113. U 

(b) Such an adopted son is not, however, entitled to have any portion of the 

damages awarded in the suit allotted to him as a child of the deceased. 
7 B.H.C.O.C. 113. y 
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Z— “ Child ’’—IComluded}. 

(c) Qucere . — Whether a son if adopted by the deceased in his lifetime, would be 
entitled to damages under the Act ? Measure of damages in actions 
brought under Act XIII of 1855, how ascertained, pointed out. 7 B. 
H.O.O.C. 113. W 

3.—^* Representative.^^ 

“ Representatiye ” Meaning of. 

{ct) It is not correct to say that the term “ representative ” as used in this Act 
has no application to Europeans and Eurasians, nor is it to correct 
to say that it includes all the heirs ” of the deceased. 16 M.L.J. 
363. X 

(6) The term means and includes all or any one of the persons for whose bene- 
fit a suit under the Act can be maintained. 15 M.Ij J. 363, Y 


2. Provided always that not more than one action or suit shall be 
brought for, and in respect of the same subject-matter 

Not more than one „ i • j. o « * ❖ su 

suittobe brought 1. of complaint 2 ; 

provided that, in any such action or suit, 
the executor, administrator or representative of the deceased may insert a 
Claim for loss to claim for and recover any pecuniary loss to the estate of 
the estate may be the deceased occasioned by such wrongful act, neglect 

or default, which sum when recovered, shall be 
deemed part of the assets of the estate of the deceased. 

1.—** Not more than one suit to be brought,** 

(1) ** The claims of all persons beneficially interested to be decided in same suit. 

Only one suit is allowed to enforce the claims of all the persons beneficially 
entitled, and, in such suit, the rights of each and every one of them 
shall be adjudged and adjusted by the Court. 15 M.L.J. 363. Z 

(2) Who can bring suits under this Act. 

Such suit may be brought by the executor or administrator of the deceased, or 


where there is none such, or where such executor or administrator 
fails, or is unwilling to sue, the suit may be brought by and in the 
name of the representatives of the deceased. 15 M.L.J. 363. A 


(3) One of several persons beneficiary entitled to compensation being major— Suit 
by minor beneficiary after one year— Bar of Limitation. 

(а) The right of the beneficiaries to compensation is a right distinct in each 

so that the beneficiaries are not entitled to claim compensation jointly, 
but are entitled to claim relief severally in respect of the same cause 
of action. 15 M.L.J. 363. .E 

(б) Where, of several beneficiaries entitled to claim compensation under Act 

XIII of 1855, some are under no disability while others are, the 
latter will not be entitled to claim the benefit of S. 7 of the Limita- 
tion Act, 1877, and are neither ‘‘joint creditors” nor “joint claimants” 
within the meaning of S. 8 of the same Act, so that, a suit brought 
by persons under disability under such circumstances will be barred 
if brought more than one year after the accrual of the cause of 
action. 16 M.L.J. 363. C 

(c) The term “joint claimant” in S. 8 of the Limitation Act, 1877, is used with 
reference to persons whose substantive right is joint, or, who possess 
the same identical substantive right, and not to persons whose rights 
are distinct and difiexent. 15 M.L.J. 363. D 
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2.—^* SubjecUmatter of complaiat*^ 

N.B. l.—The words “And that every such action shall be brought within twelve 
calendar months after the death of such deceased person” after the 
word “ complaint ” were repealed by the Indian Limitation Act, 1871 
(IX of 1871). 

M. B. 2.— For Limitation, See the Indian Limitation Act, 1908 (IX of 1908). 

3. The plaint in any such action or suit shall give a full particular 
of the person or persons for whom, or on whose be- 
ver^parttm£rs,^etc!' half, such action or suit shall be brought, and of the 
nature of the claim in respect of which damages shall 
be sought to be recovered. 

The following words and expressions are intended to have the 
meaning hereby assigned to them respectively, so far 
as such meanings are not excluded by the context or 
by the nature of the subject-matter ; that is to say, 
words denoting the singular number are to be understood to apply also 
to a plurality of persons or things, and words denoting the masculine 
gender are to be understood to apply also to persons of the feminine 
gender; and the word “ person shall apply to bodies politic and corpo- 
rate ; and the word “ parent” shall include father and motherl and grand- 
father and grand-mother ; and the word “ child ” shall include son and 
daughter and grand-son and grand-daughter and step-son and step-daughter. 

(Note). 

I.—** father and mother,*^ 

N. B. — Step-father and step-mother are designedly omitted. 


I n t e r p r etation 
clause. 
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THE OFFICIAL TRUSTEES ACT. I864>. 

(ACT XVII OP 1864.) 

[Fassed on the 2Mh March, 1864] . 

An to constitute an Office of Official Trustee. 

Where A.S it is expedient to amend the law relating to Official Trus- 
tees and to constitute an Office of Official Trustee ; 

P)!68iinbl6« • j. 3 j: 11 

It IS enacted as follows ; — 

(Notes). 

— ** The Official Trustees Act, 1864.** 

(1) Statement of Objects and Reasons. 

For statement of Objects and Reasons to the Bill which was passed into law 
as Act XVII of 1864, See Calcutta Gazette, 1863, p. 2006. A 

(2) Proceedings in Council. 

For proceedings relating to the Bill, See Gazette of India, Supplement, 1864, 
pp. 83, 86, 98 and 122, B 

1. The following words and expressions in this Act shall have the 
meanings hereby assigned to them unless there be 
Interpretation. something in th'6 context repugnant to such construc- 
tion, that is to say : — 

The tvord “ Government ^ ” shall mean, in relation to the Presidency 
of Fort William in Bengal, the Governor- General in 
“Government.” Cotincil; in relation to the Presidency of Fort St. 

George, the Governor of Fort St. George in Council ; 
and in relation to the Presidency of Bombay, the Governor of Bombay in 
Council : 

The Expression “ High Court ” shall mean Her Majesty’s High 
Courts of Judicature at Fort William in Bengal, Fort 
St. George and Bombay, respectively, in the exercise 
of their original civil jurisdiction. 

The expression “Chief Justice ” shall mean the 
Chief Justice or Acting Chief Justice for the time being 
of any of the said High Courts. 

The word “person” shall include a corporation. 
Words importing the singular number shall 
include the plural, and words importing the plural 
number shall include the singular. 

Words importing the masculine gender shall 
include females. 


“ High Court. ” 

Chief Justice. ” 

“ Person. ” 

Number. 

Gender. 




Act XYII of 1864 (the OFFICIAL TBUSTEES ACT). [Ss. 1 to 4 


(Note). 

I . — ** Government, 

N.B.— The definition of the word “ Government ” in S. 1 was inserted by the 
Probate and Administration Act, 1890 (II of 1890), S. 1. 

2. In this Act references to the Presidency of Fort William in Bengal, 
Oonstruotion of the Presidency of Fort St. George and the Presidency 


references to Presi- 
dencies. 


of Bombay shall, as regards all persons for whom the 
Governor-General in Council has for the time being 
power to make laws and regulations, be read as references to the Presidency 
of Bengal, the Presidency of Madras and the Presidency of Bombay, 
respectively, as those expressions are severally defined in the law for the 
time being in force relating to the office and duties of Administrator- 
General, 

(Note). 

U — S. 2 was inserted by the Probate and Administration Act 1890 (II of 

1890), S. 2, Genl. Acts. Vol. IV. The original section as to repeal of 
Act XVII of 1813 was repealed by the Repealing Act, 1870 (XTV of 
1870). 

3, [Official Trustees under Act XYII of 1843 continued.] Bep. by 
the Repealing Act^ 1891 {XII of 1891). 

4. In each of the Presidencies of Fort William in 
Bengal, Fort St. George and Bombay, there shall be 
an Official Trustee. 

The said Official Trustees shall be called the Official Trustee of 
Bengal, the Official Trustee of Madras, and the Official 
Trustee of Bombay, respectively. 


Titles. 


(Notes). 

(1) Public Officer— Official Trustee— Notice of suit— Tortious Act. 

(a) The Official Trustee is a “ public officer” within the definition of the term 
given in S. 2 of the Oiv. Pro. Code. 7 G. 499. C-E 

(h) The cases in which a public officer is entitled to notice of suit under S. 424 
of the Code, are those in which he is sued for damages for some wrong 
inadvertently committed by him in the discharge of his official duties, 
and the object of giving notice is that if a public body or officer 
entrusted with powers happens to commit an inadvertance, irre- 
gularity, or wrong, before any one has a right to require payment in 
respect of that wrong, he shall have an opportunity of setting himself 
right, making amends, restoring what he has taken, or paying for 
the damages he has done. 7 0- 499. F 

(c) The Official Trustee, therefore, is not entitled to notice of suit, when’ the 
question to be decided relates to the rights of the cestms que irusient 
in respect of the trust-fund, and not to a wrong committed by him. 
7 0. 600. G 

(2) C.P.C., S, 268, 272 — Public Officer— Attachment by notice. 

{a) A decree against a married woman provided that the amount due under it 
should be payable out of the separate estate of the judgment-debtor. 
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Ss..4tO-'7j Act X¥II of 1865 (the OFFICIAL TRUSTEES act) 

The judgment-debtor was entitled to a life-interest in certain trust 
funds under a settlement of which the Official Trustee was the trustee. 
The decree-holder proceeded to execute his decree against this life- 
interest by notice to the Official Trustee under S. 272 of the Code of 
Civil Procedure, but there was no funds in the hands of the Official 
Trustee which would have been attachable under S. 268. The decree- 
holder now applied that the life-interest might be sold. Held that 
the interest of the judgment-debtor was not validly attached. 12 M. 
250. H 

(b) The Official Trustee is a public officer within the meaning of S. 2 of the 
Civ. Pro. Code. 12 M. 250. See, also, 7 C. 499 ; 11 M. 317. I 

. ^ . 6. Even? Official Trustee appointed under this 

Appointment, sus- * . i i n i l i i 

pension and removal Act shall be appointed and may be suspended or 

of Official Trustees, removed from his office by the Government. 

(Notes). 

U — This section was substituted for the original S. 5 by the Probate and 

Administration Act, 1890 {II of 1890), S. 3. 

1.^** Every Official trustee appointed under this Act** 

N.B. — Every person holding the office of Official Trustee at the commencement of 
Act II of 1890 is to be deemed to have been appointed under Act XVII 
of 1864 as amended by Act II of 1890, see S. 8 of the latter Act. 

, . . ^ ^ 6. The Administrator- General or Officiating 

Administrator- ^ 

General may be Offi- Administrator-General for the time being of any of the 

cial Trustee. Presidencies shall be eligible for the office of 

Official Trustee of that Presidency. 

Every Official Trustee appointed under this Act 
Security to be shall give security for the due execution of the duties 
TrSee^^ Official Qfg[( 3 e m such manner and to such amount as 

the [Government] ^ shall direct. 

(Note). 

I — Government** 

N.B. — The word “ Government” in S. 6 was substituted for the words “ Chief 
Justice by whom he is appointed” by the Probate and Administra- 
tion Act, 1890 (II of 1890) , S. 4. 

7. [It shall be latofulfor the Government] from time to time to grant 
leave of absence to the Official Trustee, but subject 
of OfficLlTruSe^^^ always to such and the like rules as may be for the time 
being in force as to leave of absence of officers attached 
to the High Court. 

Whenever any Official Trustee shall obtain leave of absence it shall 
be lawful for the Government to appoint some person 

emonio officiate officiate as Official Trustee, and such person while 

person oo cia e. qq officiating shall be subject to the same conditions 

and be bound by the same responsibilities as the Official Trustee, and he 
shall be deemed to be the Official Trustee for the time being under this 
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let Xyil of 1865 (the official teustees act). [Ss. 7 to 9 

Act, and shall be liable to give security for the due execution of the duties 
of his office . in like manner as if he had been appointed Official Trustee. 

(Note). 

H.B. — The words “ It shall be lawful for the Government ” at the commence- 
ment of S. 7 were substituted for the words “ It shall be lawful for 
the Chief Justice of the High Court at any of the Presidencies ” by 
Act II of 1890, S. 5. 


Official Trustee 
may, with consent, 
be appointed Trustee 
of settlement by 
grantor. &o. 


8. If any person shall be about to grant, assign or settle any pro- 
perty, moveable or immoveable, of what nature or 
kind soever, upon or subject to any trust, whether for 
a charitable purpose or otherwise, it shall be lawful 
for such person, with the consent of the Official 
Trustee to appoint him, by the deed creating the trust, 
to be the Trustee of such settlement ; 

and upon such appointment the property so granted, assigned or 
^ settled shall vest l in such officer and his successors 

perty?^^^ office, and shall be held by him and them upon the 

trust declared and contained in the said deed : 

Provided always that the consent of the Official 
Eeoital of consent. Trustee shall be recited in the said deed, and that the 

deed shall be duly executed by the Official Trustee : 
Provided also that no trust for any religious purpose shall ever be 
held by the Official Trustee, under this or under any other section of this 
'.Act. . ■■ . . ■ ' ' 

(Notes). 

Property so granted — shall vest** 

Property, meaning of~-“ Vesting,*’ meaning of. 

(а) “ Property ” in the Official Trustees’ Act was meant also to include action 

or actionable claims, and the vesting thereof was intended to have 
the eSect of giving the Official Trustee complete power of enforcing all 
claims or demands in respect of the trust estate. 4 C. W, N. 70. J-N 

(б) The main purpose of the Official Trustee’s Act was to place the Official 

Trustee and his successors in office in the same position and vested 
with the same powers as the persons who held the property in trust 
previous to the appointment of the Official Trustee, and a wide 
meibning must be given to the words “property” and “ vest”. 4 
O.W.N. 70. ” 0 

9. Every Official Trustee appointed trustee of 
any property under the last preceding section shall be 
entitled to receive by way of remuneration in that 
behalf such sum or sums only as he shall by the deed 
of settlement be declared to be entitled to receive. 


Eemuneration of 
Official Trustee 
appointed under 
section 8. 
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S. 10] ict XYII of 1864 (the opfioiaIj textstees act). 

10. If any property is subject to a trust, whe- 
ther for a charitable purpose or otherwise, and there 
shall be no trustee willing to act or capable of acting 
in the trusts thereof who is within the local limits of 
the ordinary or extraordinary original civil jurisdic- 
tion of the High Court, or 

if property is subject to a trust, and all the trustees, or the surviving 
or continuing trustee and all the persons beneficially interested in the 
said trust shall be desirous that the Official Trustee shall be appointed in 
the room of such trustees or trustee, 

then and in any such case it shall be lawful for the High Court on 
petition, and with the consent of the Official Trustee, to appoint the 
Official Trustee to be the trustee of such property ; 

and upon such appointment such property shall vest in the Official 
Trustee and his successors in office, and shall be held by him and them 
upon the same trusts as the same were held previous to such appoint- 
ment. 

(Notes). 

General. 

(1) Practice— Official Trustee, Appointment of— Consent of Beneficiaries— Evidence 

Act (I of 1872), S. 85, Affidavit, Sufficiency of. 

On an application under S. 10 of the Official Trustee’s Act where the petition 
was not signed by one of the beneficiaries, the Court held, upon other 
evidence, that such beneficiary was desirous of having the Official 
Trustee appointed as trustee of the will. 25 0. 856 (857). P 

(2) Trustees’ and Mortgagees’ Powers Act (XXYIII of 1866), S. 34f— Indian Trustee 

ActXXYII of 1866, Ss. 6, 26. 

The plaintiff as a creditor of S. E. E. had obtained letters of administration 
to his estate and now brought this suit for the recovery of Rs. 12,000 
on a mortgage which had been executed in favour of S. E. B.; S. E. 
E. in his lifetime was the trustee of a sum of Rs. 70,000 and the 
Official Trustee, who had been appointed trustee in his place and who 
was made a defendant in this suit, claimed the benefit under the said 
mortgage on the allegation that the said sum had been advanced by 
S. E. E. out of the trust funds. The plaintiff contended that she 
was entitled to the usual mortgage decree and to get in the money 
thereunder and that the proper course for the rival claimants to the 
money represented by the plaintiff in her personal capacity on the 
one side and the Official Trustee on the other, was then to proceed to 
establish their rights to the money by separate suit or otherwise. 
J/eZe^— that the contention of the plaintiff was not correct and the 
Court was bound to determine the question raised by the plaintiff 
representing the estate of the deceased and the Official Trustee 
representing the trust estate, and that the Official Trustee could 
adduce evidence in this suit to show that the money was advanced 
out of the trust estate, 4 O.W.N, 70, Q 


Other circumstan- 
ces under which Offi- 
cial Trustee may be 
appointed Trustee of 
property. 


9— B 
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Act XYIi of 1864 (the OFFidiAii texJstebs act). [Ss. 11 to 15 

11. The Official Trustee shall be entitled by way of remuneration in 
respect of all trust-property transferred to him under 
aioT^Lder^Son the last preceding section, to a commission, the rate 
10. of which shall be as follows, that is to say,— 

on all capital moneys received by him, a commission of one-half per 
cent, on receiving the same ; 

on ail capital moneys invested by him, a commission of one-half per 
cent, on investing the same; 

on all sums received by him by way of interest or dividends in respect 
of moneys invested, a commission of three-quarters per cent.; 

on all rents collected by him, a commission of two and a half per 
cent.: 

[Provided that the High Gourt, b%j its order appointing the Official 
Trustee to be trustee of such property, may, for special reasoiis to he recorded 
by the Court, direct that the Official Trustee shall be entitled by tvay of 
remuneration, in respect of the capital moneys, sums and rents aforesaid, or 
any of them, to a commission at rates or at a rate to he specified in the order 
and exceeding the rates or rate hereinbefore in this section prescribed ] . 

(Note). 

N.B.— The proviso to S. 11 was added by the Probate and Administration Ad, 
1890 (II of 1890), S. 6. 

12. The Official Trustee shall defray all the expenses of the establish- 
What expenses, ment necessary for his office, including the provision of 
&c., commission to office accommodation, together with all other charges 
to which the said office shall be subject, except those 
for which express provision is made by this Act, and except those costs of 
litigation and the like which a trustee would, under ordinary circumstances, 
be entitled to pay for out of the trust moneys in his hand. 

The commission to which the Official Trustee shall be entitled is in- 
tended to cover all the expenses and risk and responsibility of management, 
collection and distribution. 

13. It shall in no case be lawful to appoint the 
Official Trustee to be a trustee along with any other 
person ; but the Official Trustee shall always be sole 
trustee. 

1^. The Official Trustee shall cause all capital 
moneys received by him to be invested in Government 
securities, or otherwise as the Court shall direct : 
case the trust-funds or any part of them shall at the 
time of their vesting in the Official Trustee be invested 
otherwise than as provided in the deed or will creating 
the trust or than as ordered by the Court, it shall be the 
duty of the Official Trustee, as soon as he rea^sonably can, to realize the 


Official Trustee to 
be sole trustee. 


Investment of 
trast-inoney. 

and, if in any 

Alteration of im- 
proper investment. 
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Ss. 14 to 18] Act XYII of 1864 (the official tbustees act). 


funds so improperly invested, and to invest the same in Government 
securities or otherwise as the Court shall direct. 

16. The High Court may make any such orders 
as shall seem to it necessary respecting any trust- 
property vested in the Official Trustee, or the interest 
or produce thereof. 

All such orders shall be made on petition, unless the Court shall 
direct a suit to be instituted, 

16. Nothing in this Act shall prevent the retransfer of any trust-pro- 
Re transfer o f which may have become vested in the Official 


High Court may 
make orders as to 
trust-property vested 
in Official Trustee. 


trust-property to ori- 
ginal, or transfer to 
other trustee. 


17. 


Order of appoint- 
ment of Official 
Trustee. 


Trustee to the original or any subsequently appointed 
trustee, or to such person as the Court shall direct, 
unless otherwise provided by the deed or willcreafeing 
the trust. 

All orders which shall be made appointing any Official Trustee to 
act as trustee in virtue of his office shall appoint him 
by his name of office and shall authorise the Official 
Trustee for the time being of the same Presidency 
to act as Official trustee of the property to which 
such order shall relate : 

and all property and interests which at the time of the death, resig- 
nation or removal from office of any Official Trustee 
shall be vested in him by virtue of such order, shall 
upon such death, resignation or removal cease to be 
vested in him, and shall vest in his successor in office 
immediately upon his appointment thereto : 

and all books, papers and documents kept by such 
Official Trustee by virtue of his office shall be transfer- 
red to and vested in his successor in office. 

18. Ail actions, suits or other prooeedings which 
shall be commenced by or against any Official Trustee 
in his official character may be brought by or against 
him by his name of office ; 

and no suit, action or other proceeding already commenced or which 
shall be commenced by or against any parson as 
Official Trustee, either alone or jointly with any other 
person, shall abate by reason of the death, resignation 
or removal from office of any such Official Trustee ; 

but the same may, by order of the Court and upon such terms as to 
the service of notices or otherwise as the Court may 
direct, be continued against his successor immediately 
upon his appointment, in the same manner as if no 
such death, resignation or removal had occurred ; 


On death, &c,, of 
Official Trustee, pro- 
perty to vest in suc- 
cessor. 


Transfer of books. 
&c. 


Official Trustee to 
sue or be sued by 
his name of office. 


Suit not; to abite 
by death, &c. 


OontinuincQ 

suit. 


of 


10 let X¥II of 1861 (th£i oPFiciAii TEUSTEES agt), [Ss. 18 to 21 


Provided that nothing herein contained shall render any such succes- 
sor personally liable for any costs incurred prior to the 

order for continuing the action or suit against him, or 
shall release an Official Trustee who has resigned or 
been removed from his office, or the heirs, executors, administrators or re- 
presentatives of a deceased Official Trustee, from being liable for any such 
costs. . . , 

19. Every Official Trustee appointed under this Act shall enter into 
books to be kept by him for that purpose, separate and 
by^Offidal distinct accounts of each trust of which he is the trustee,. 

and of all such sums of money and securities for money, 
goods and things, as shall come to his hands, or to the hands of any 
person employed by him, or in trust for him, under this Act and likewise of 
all payments made by him on account of such trust, and of all debts due 
by or to the same, specifying the dates of such receipts and payments 
respectively; 

which said books shall be kept in the Official Trustee’s office, and 
shall be at all times open for the inspection of the 
Chief Justice and of any person authorized by him to 
demand inspection thereof. 

20. The Chief Justice shall have power, from time 
to time, to make and alter any general rules and 
orders oonsistently with the provisions of this Act — 
for the safe custody of the trust-funds and securities 
which shall come to the hands or possession of the 
Official Trustee, and 
for the remittance to Europe or elsewhere of all sums of money 
which shall be payable or belong to persons resident in Europe or else- 
where, or in other cases where such remittances shall be required, 

and generally for the guidance and government of the Official Trustee 
in the discharge of bis duties ; 

and may by such rules and orders, amongst other things, direct 
what books, accounts and statements, in addition to those mentioned in 
this Act, shall be kept by the Official Trustee, and in what form the same 
shall be kept, and what entries the same shall contain, and where the 
same shall be kept, and where and how the funds and securities and the 
other property belonging to the trust of which the Official Turstee is the 
trustee shall be kept or invested or deposited, and how any remittances 
thereof shall be made. 

21. Such orders shall be published in the official Gazette, and it 
shall be the duty of the several Official Trustees to 
orderf same, and the same shall be a full 

authority and indemnity for ail persons acting in 
pursuance thereof. 


Inspection of 
books. 


Chief Justice may 
make and alter rules 
and orders for cus- 
tody of trust-funds, 
etc. 
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Official Turatee to Official Trustee of each of the said Presi- 

furnish annual sche- dencies shall once in every year, that is to say, on the 

March, or on such other day as the Chief 
Justice shall direct, deliver to the Chief Justice — 
a true schedule showing the gross amount of all sums of money 
received or paid by him on account of each trust of which he is the trustee, 
and the balances during the year ending on the thirty-first day of December 
next before the day of delivering such schedule ; and 

a true list of all securities received on account of each of the said 
trusts during the same period ; and also 

a true schedule of all trusts which shall have come to an end or of 
which the Official Trustee shall have ceased to be the trustee and the pro- 
perty subject to which shall have been paid or made over to the persons 
entitled to the same or to new trustees during the same period, specifying 
the nature and amount or value of such property and the persons to whom 
paid or made over. 

The Chief Justice shall cause the said schedules to be filed as record 
in the High Court; but it shall not be lawful for any 
tion^ofsoSdule?^^' person to inspect the same or to make copies thereof, 
or of any part thereof, except on an order granted by 
the Chief Justice permitting him so to do. 

23. The Chief Justice shall from time to time appoint an auditor or 
auditors to examine the accounts of the Official 

Chief Justice to Ti'^gtee at the time of the delivery of the said 
appoint auditors. ■ 

schedules and also at any other time when the Chief 

Justice shall think fit. 

Auditors to ex- 24,. The auditor or auditors shall examine the 

amine schedules and _ . 

accounts of Official schedules and accounts, and report to the Chief 
Trustee and to report 
to Chief Justice. Justice— 

whether they contain a full and true account of every thing which 

ought to be inserted therein, and 

whether the books which by this Act are, or which by any such 
general rules and orders as aforesaid shall be, directed to be kept by the 
Official Trustee have been duly and regularly kept, and 

whether the trust-funds and securities have been duly kept and invest- 
ed and deposited in the manner prescribed by this Act or which shall be 
prescribed by any such rules and orders to be made as aforesaid. 

Auditor’s power to 
summon witnesses 
and to call for books, 

&c. 

to summon as well the Official Trustee as any other person or per- 
sons whose presence he may think necessary, to attend him from time to 
time ; and 


2S. Every auditor shall have power- 
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to examine the Official Trustee or other party or parties, if he shall 
think fit, on oath or solemn affirmation to be by him administered ; and 
to call for all books, papers, vouchers and documents which shall 
appear to him to be necessary for the purposes of the said reference ; 

and, if the Official Trustee or other person or persons w^hen sum- 
moned shall refuse, or, without reasonable cause, 
neglect to attend or to produce any book, paper, voucher 
or document required, or shall attend and refuse to be 
sworn or make a solemn affirmation, when by law an 
affirmation may be substituted for an oath, or shall 
refuse to be examined the auditor or auditors shall 
certify such neglect or refusal in writing to the High Court; 

and every person so refusing or neglecting shall thereupon be punish- 
able in like manner as if such refusal or neglect had 
been in contempt of the said High Court, 
and expenses of preparing the said schedules and 
accounts and of every such reference and examination 
as aforesaid shall be defrayed by all the trust-estates 
to which such schedules or accounts shall relate, which 
costs and expenses, and the portion thereof to be con- 
tributed by each of the said trust-estates, shall be ascertained and settled 
by the auditor or auditors, subject to the approval of the Chief Justice, and 
shall be paid out of the said estates accordingly by the Official Trustee. 

Matters to be re- 27. If upon any such reference and examination 

ported by auditors. auditor or auditors shall see reason to believe — 

that the said schedules do not contain a true and correct account of 
the matters therein contained, or which ought to be therein contained, or 
that the trust-funds and securities have not been duly kept and in- 
vested or desposited in the manner directed by this Act, or which shall be 
directed by any such rules and orders as aforesaid, or 

that the Official Trustee has failed to comply with the provisions 
and directions of this Act, or of any such rules and orders, 
he or they shall report accordingly to the Chief Justice. 

28. The Chief Justice may refer every such report as last aforesaid 
to the consideration of the Advocate- General for the 
su^^°r?port.^^ Presidency, who shall thereupon, if he shall think fit, 

proceed summarily against the defaulter or his personal 
representative in the High Court by petition for an account, or to compel 
obedience to this Act or to such rules and orders as aforesaid, or otherwise 
as he may think fit, in respect of all or any of the trust-estates then or 
formerly under the charge of such defaulter ; 

and the Court shall have power, upon any such petition, to compel 
the attendance in Court of the defendant or defendants, and any witnesses 


Penalty. 

28. The costs 

. Costs of preparing 
schedules, &o., how 
paid. 


Report to High 
Court of refusal or 
neglect to attend, or 
to produce books, 
&c. 
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who may be thought necessary, and to examine them orally or otherwise 
as the said Court shall think fit, and to make and enforce such order or 
orders as the Court shall think just. 

29. The costs, including those of the Advocate-General, and of the 
reference to him, if the same shall be directed by the 
Costs upon such Court to be paid, shall be defrayed either by the 
how^dJrayed. / defendant or defendants, or out of the trust-estates 
rateably as the said Court shall direct ; 

and whenever any costs shall be recovered from the defendant or 
defendants the same shall be repaid to the estates by which the same 
shall have been in the first instance contributed, and the Court shall 
have power to order the Official Trustee or other person or persons, defend- 
ants, to receive his or her costs out of the said estates, if it shall 
think fit. 

30. Any orders which shall be made by any of the 
tion^oTordcrs^^^^^' High Courts shall have the same effect and be 

executed in the same manner as decrees. 

31. Any order under this Act may be made on the application of any 

person beneficially interested in any trust-property, 
for^rder'^^ier Act^ trustee thereof, whether under disability or 

not. 

32. If any infant or lunatic shall be entitled to any gift or legacy 

or residue or share thereof, it shall be lawful for the 
executor or administrator by whom such legacy, resi- 
due or share may be payable or transferable, or the 
party by whom such gift may be made, or any trustee 
of such gift, legacy, residue or share, to pay or trans- 
fer the same to the Official Trustee appointed under 
this Act ; 

Provided that the leave of the High Court to make such payment or 
transfer shall be first obtained by motion made on 

Leave of Court. 

Any money or property paid or transferred to the Official Trustee or 
vested in him under this section shall be subject to 
Provisions applied same provisions as are contained in this Act as to 

to such property. property vested in such Official Trustee under 

the provisions thereof. 

33. The official Trustee shah comply with such 
Compliance with requisitions as may be made by the Government for 
returns and statements in such form and manner as 
the Government may deem proper. 

(Note). 

K.B.—This section, was added by the Probate and Administration Act, 1890 
(II of 1890), B. 7. 


Executor or ad- 
ministrator may pay 
to Official Trustee 
legacy, share, &c., 
of infant or lunatic. 
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Act X¥n of 1864 (the official tbijstebs act). [S. 34 


Division of the 34. (l) Notwithstanding anything in the fore- 

Presidency of Fort going provisions of this Act, the Governor-General in 

William m Bengal Qouncil, upon the occurrence of any vacancy in the 

into provinces. ^ 

office of the Official Trustee of Bengal, may, by 

notification in the Gazette of India. 

(ii) divide the Presidency of Port William in Bengal into as many 
Provinces as bethinks fit, 

(Z)) define the limits of each of those Provinces, and 
(c) appoint an Official Trustee for each Province, and, subject to 
the provisions of this section, the following consequences shall 
thereupon ensue, namely:— 

(i) the office of Official Trustee of Bengal shall cease to exist ; 

(ii) the Official Trustee of a Province shall have the like rights 
and privileges, and perform the like duties, in the territories 
and dominions included in the Province as the Official 
Trustee of Bengal had and performed as Official Trustee 
therein ; 

(iii) the functions of the Government under this Act shall, as 
regards the territories and dominions included in the Pro- 
vince, be discharged by the Governor-General in Council; 

(iv) the functions of whatsoever kind assigned by the foregoing 
provisions of this Act to the High Court of Judicature at Port 
William in Bengal in respect of the territories and dominions 
included in a Province shall be discharged by such High 
Court as the Governor- General in Council may, by notifi- 
cation in the Gazette of India, appoint in this behalf ; 

(v) in the foregoing provisions of this Act, the wwd ‘Presidency ' 

shall be deemed to include a Province, the expression ‘Chief 
Justice ’ the Chief Justice, senior Judge or sole Judge, as the 
case may be, of a High Court appointed by the Governor- 
General in Council under clause (iv) of this sub- section, and 
the expression ‘ Advocate-General ' a Government Advocate 
or other officer appointed by the Governor- General in Council 
to discharge for a Province the functions under this Act of 
an Advocate- General for a Presidency ; and, 

(vi) generally, the provisions of the foregoing sections and of any 
other enactment for the time being in force with respect to 
the Official Trustee of Bengal shall, in relation to a Province 
be construed, so far as may be, to apply to the Official 
Trustee appointed for the Province under this section. 

(2) Any proceeding which was commenced before the publication of 
the notification dividing the Presidency of Port William in Bengal into 


S. 34l' Act XYII of 1884 (the oefioul teijstees- act)* 
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Provinces, and to or in which the Official Trustee of Bengal in his repre- 
sentative character was a party or was otherwise concerned, shall be con- 
tinued as if the notification had not been published, and the Official 
Trustee of the Province in which the Town of Calcutta is comprised 
shall for the purposes of the proceeding be deemed to be the successor 
in Office of the Official Trustee of Bengal, and shall hold and execute the 
trust of which immediately before the publication of the notification the 
Official Trustee of Bengal was trustee in all respects as if he were such 
successor. 

(Notes). 

N. B. — 1 — This section was added by the Probate and Administration Act, 
1390, (11 of 1890), S. 7. 

N.B. — 2— Sub-s. (3) to this section was repealed by the Lower Burma Courts 
Act, 1900 (VI of 1900), S. 48. It was of follows : 

(3) “The Court of the Eecorder of Rangoon shall be deemed to be a High Court 
for the purposes of, clause (IV) of sub-section (1)’\ R 
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THE PAESEE INTESTATE SUCCESSION 
ACT. 1865. 

(ACT XXI OF 186S.) 


[Passed 07% the 10th April, 1865.] 

An Act to define and amend the law relating to Intestate Succession 
among the Parsees. 

Whereas it is expedient to define and amend the law relating to 

Intestate Succession among the Parsees ; it is enact - 

Preamble. ^ <• n 

ed as follows : 

(Notes). 

L—** The Parsee Intestate Succession Act, 186S/‘ 

(1) Statement of Objects and Reasons. 

For statement of Objects and Reasons of the Bill which was passed into Law as 
Act XXI of 1865, SeeG-azette of India 1865, p. 219. A 

(2) Proceedings in Council. 

For proceedings relating to the Bill, see ibid, Supplement pp. 63, 69, 113 
and 154. B 

N.B.—As regards testamentary succession, Parsees are governed by the Indian 
Succession Act, X of 1865. See Henderson’s Testamentary Succession , 
3rd Ed. p. 2. 

(3) Act, where declared in force. 

(a) This Act has been declared to be in force in the whole of British India, 

except as regards the Scheduled Districts, by S. 3 of the Laws Local 
Extent Act, 1874 (XV of 1874). 

(b) It has also been declared to be in force in Arakan Hill District by the 

ArakanHill District Laws Regulation, 1874 (IX of 1874), S 3. 

(c) It has been declarded to be in force in Upper Burma generally (except the 

Shan States) by the Burma Laws Act 1898 (Xlir of 1898). 

(d) It has been declared, by Notification under S. 3 (a) of Scheduled Districts 

Act, 1874 (XIV of 1874), to be in force in the following Scheduled 
Districts, namely ; — 

Sindh. ... See Gazette of India, 1880, Pt, I, p. 672. 

West Jalpeiguri. ... Do. 1881, Pt. I, p. 74. 

The Districts of Hazaribagh, Lohardaga 
(now the Ranchi District, see Calcutta 
Gazette, 1899, Pt. I, p. 44), and Manbhum 
and Pargana Dhalbhum and the Kolhan in 

the District of Singbhum. ... Do, 1881, Pt.T, p. 504. 

The Scheduled Districts in Ganjam and 


Vizaga'patam, 

Kumaon and Garhwal. 

The Scheduled portion of the Mirzapur 
District. 

Jaunsar Bawar. 

The Districts of Hazaral Peshwar, Kohat 
Bannu, Dera Ismail Khan andDera Ghazi 
Khan, {portions of the Districts of Hamra, 


See Gazette of India, 1880, Pt. I, p. 672. 
Do. 1881, Pt. I, p. 74. 


1881, Pt.T, p. 504. 


1898, Pt. I, p. 870. 
1876, Pt. I, p. 605. 

1879, Pt. I, p. 383. 
1879, Pt. I, p. 382. 
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/. — ** The Parsee intestate Succession Actf 1865 {Concluded). 
Banmi, Dent Ismail Khan and Dera Qhasi 
Khan and the districts of Peshawar and 
Kohat note from the North- West Frontier 
Province^ see Gaeette of hidia, 1901^ Pt. I, 
p. 857. and ibid, 1902, PU I, p. 575; but 
its application to that part of the Hazara 
District known as Upper Tanawal is barred 
by the Hazara (Upper Tanawal) Begula- 
tion 1900, (2 of 1900, S. 3), Punjab and 


N.W. Code). 

Do. 

1886, Pt. i, p. 48, 

Ajmere and Merwara 

Do. 

1878, Pt. I, p. 380. 

The District of Sylhet. 

The rest of Assam (except tbe north 

Do. 

1879, Pt. I, p. 631. 

Lushai Hills). 

Do. 

1897, Pt. I, p. 299. 


{e) It has been declared by Notification under S. 3 (6) of the last-mentioned 
Act, not to be in force in the Scheduled District of Lahawi. See 
Gazette of India 1886, Pt. I, p. 301. 

if) It has been extended, by Notification under S. 5 of the same Act to the 
Tarai of the Province of Agra. See Gazette of India 1876, Pt. I, 
p. 505. C 

General. 

(1) Construction of Act— If the form in which the Act was placed before the Legisla- 

tive Council can be considered in construing the Act. 

The following observations of Jardine J. may be noted as throwing light on 
the above mentioned point— “I hesitate to use the difierent forms in 
which the Act I have to interpret, was placed before the Legislative 
Oouncil, in order to infer the probable intention of the framers in 
passing the section in question ; although the remark of the Lord 
Chancellor on the Act of Uniformity in the case of Herbit v. Purchas 
(L.E. 3 P.O, 606, 648) is cited for the defendant as being not only a 
discussion of facts of history, but also as authority for collecting the 
intention of the framers of an Act from the alterations made in its 
terms before it reaohesj. the stage of enactment. As remarked in 
Pandey v. Parsotam Das (5 A. 135) “It is for the Legislature to con- 
sider and determine whether the words which they employ in framing 
the Acts will give effect to the object and policy which the State has 
in view. We are, not doubt, at liberty to consider the general state 
of the law which prevailed, in pari materia, prior to the enactment of 
such statute under consideration.” 11 B. 1 (4). D 

(2) Law as to intestate succession among Parsis before the passing of the Act. 

Before the passing of this Act the Parsis in the town and island of Bombay 
were, as to succession, governed by the English law, as modified by 
Act IX of 1837, and in the mofussil, the Courts acting under Regula- 
tion IV of 1827, Ss. 26 & 27, took evidence of and enforced what were 
proved to be the usages of the Parsis in the locality. 11 B. 1 (4). E 

(3) Parsecs in the mofussil— Usage of the community-practice of English Equity 
Court, how far applicable. 

Before the coming into operation of the Parsee Succession Act 1865, the law 
governing the Parsees in the mofussil was the ascertained usage of 
the community modified by the rules of equity and good conscience, 
In such cases the practice of the English equity Courts would, it is 
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Act XXI ot 1865 (PAESEE INTESTATE StFCCESSION). 

Genera! — (Continued). 
true, be followed with necessary modifications ; but the reference to 
these Courts would be not for the purpose of introducing special or 
peculiar doctrines of English law, but rather with the purpose of 
elucidating the principles of equity and good conscience and of giving 
systematic and uniform effect to them. 7 Bom. L.R. 988 = 30 B. 359. F 
(3-n.) Frame of the Act-Necessity of amendments. 

To make the Act harmonious, amendments are necessary in several respects. 

1. B. 506. 0 

(3-5) Will by Farsi, failure of devise under— Negative words in will, whether can 
exclude heirs at law. 

(а) The will made by the Parsi testator in this case had become completely 

inoperative, by the death of his brother to whom he had bequeathed 
his entire property under the following clause in his Will : — “Having 

excluded .the persons mentioned above (my daughter and others), 

I appoint my elder brother, the sole heir of all my property after my 
decease.” H 

Held that the testator must be taken to have died intestate, so that the estate 
should go in accordance, with the law of succession and that the use 
of mere negative words in the will excluding some of his would be 
heirs, cannot have the effect of precluding them from succeeding to 
their shares of his estate. 4 B. 537. I 

(б) On the question of the order of succession of the heirs of a Parsi, held^ 

under the Parsi Succession Act that widows and children come in 
before brothers or sisters. 4 B. 537. J 

( 4) Parsi Succeession Act (XXI of 1865)— Indian Succession Act (X of 1865), Secs. 80, 
98, 106— Bequest— Vesting of legacies— 'Stock. 

(a) A Parsi testator provided by hie will inter alia : — “To Dossibai, widow of 
my deceased brother Dhunjibhoy the sum of Rs. 25,000 upon trust to 
invest the same in promissory notes of Government of India in the 
names of my said executors and trustees of the survivors or survivor 
of them or other trustees or trustee for the time being of this my 
wiil and from time to time to pay the annual or half-yearly interest 
and dividends that shall from time to time become due and accrue 
thereon to the said Dossibai during her life and after her death upon 
trust to sell and dispose of the said Governmenfe Promissory Notes for 
Rs. 26,000 and to pay and divide the sale proceeds thereof to and bet- 
ween her issue by the said Dhunjibhoy Pram ji Warden according to 
the law or statute for the time being in Iprce in India relating to in- 
testate succession among Parsees.” At the time of the testator’s death, 
which took place in 1885, Dossibai had two sons and two daughters. 
Of them, one son, Pramji, died in 1889; and, one daughter, Nawajbai 
died in 1888, Dossibai died in 1904. In a proceeding between the 
two remaining issne of Dossibai, on the construction of the foregoing 
clause in the will, two questions arose : — 

(1) As to when the legacy vested in the issue, i.e, whether it vested at the time 

of the death of the testator or at the timq of the death of Do.ssibai. 

(2) Who was to be considered the stock in order ascertain “how the fund 

was to be distributed among the issue. 

Heldt (1) that the legacy became vested in the iss\ie of Dossibai and Dhunji- 
bhoy at the time of the testator’s death. 
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Q.QnQrsi\—{Gonckided). 

(2) That} Dossibai was to be taken, as the stock. 

(6) The expression “Without any qualifying terms ” in S. 80 of the Succession 
Act, 1865, refers to the bequest and not the relations, 7 Bom. L.R, 
207. K 

1. Where a Parsee dies leaving a widow and children, the property ; 

of which he shall have died intestate shaU be divided 
among the widow and children, so that the share 
of each son shall be double the share of the widow, 
and that her share shall be double the share of each 
daughter. 

2. Where a female Parsee dies leaving a widower 
and children, the property of which she shall have 
died intestate shall be divided among the widower and 
such children, so that his share shall be double the 
share of each of the children. 

(Notes). 

(1) Widower, meaning of the word— A widower on second marriage is still a widower 

relatively to deceased wife. 

(a) In section 6 of the Parsi Intestate Succession the word “ widower ” means 

a widower relatively to the deceased wife only, and without considera- 
tion of the fact oe possibility of the widower remarrying. 11 B. 1. L 

(b) D., a Parsi, died intestate on the 19th cieptember, 1885, leaving a widow, 

fthe defendant), and two daughters, and the heirs of a predeceased 
daughter, J., him surviving. J. had been the wife of the plaintiff, 
and had died thirty-four years, before the date of this suit, leaving, as 
her heirs, her husband (the plaintiff) and one daughter, who was still 
living after J.’s death the plaintiff married again, and his second wife 
was living at the date of this suit. Letters of administration to D.’s 
estate were granted to his widow, the defendant. The plaintiff claimed 
a share in D.’s estate, contending that he was the widower of J., one of 
the daughters of the intestate and entitled, as such, under section 5 of 
the Parsi Intestate Succession Act XXI of 1865. Held, that he was 
the widower of J. within the meaning of the section, and, as such, 
was entitled to a share in D.’s estate. 11 B. 1. M 

(1-u) “ Widower Various meanings of. 

(а) “ A widower is one who has lost his wife.” Lathan’a Edition of Johnson’s 

Dictionary cited in 11 B. at page. 4. N 

(б) “ A widower is one whose wife is dead.” Wharton’s LaW' Lexicon cited in 

11. B. at page. 4. 0 

(c) “ A widower is one, who has lost his wife by death, and has not married 

again.” Webster’s cited in 11. B. at page 4. P 

{d) “A .husband who has lost his wife is called a widower.” Richard’s 
Dictionary cited in 11. B. at page 4. q 

(2) Parsi female— Succession. 

Where a Parsi female dies intestate and possessed of estate, real and personal, 

‘ her whole estate, on her death, vests in her husband and children in 
the shares defined by S. 2 of the Parsi Succession Act, 5 Bom. L.R, 
252. ' E 


Division of pro- 
perty among widow 
and children of in- 
testate. 


Division of pro- 
perty among widow- 
er and children of 
intestate. 


Ss. 3to 6] let XXI of 1865 (paesee imbstate' succession). t 

3. When a Parsee dies leaving chiklren bnfc no 
widow, the properfjy of which he shall have died in- 
testate shall divided amongst the children, so that 
the share of each son shall be four times the share of 
each daughter. 

When a female Parsee dies leaving children 
but no widower, the property of which she shall have 
died intestate shall be divided amongst the children in 
equal shares. 

5. If any child of a Parsee intestate shall have died in his or her life- 
time, the widow or widower and issue of such child 
shall take the share which such child would have 
taken if living at the intestate's death in such manner 
as if such deceased child had died immediately after 
the intestate’s death. 

(Notes), 

(1) Position of widow or widower of a predeceased son or daughter before and after 
the Act. 

Whichever way section o may be construed, the position of the widow or 
widower of a predeceased son or daughter has been changed by the Act 
as compared with the previous law. Under that law such widow or 
widower would have taken nothing whether there were issues or not ; 
but it is evident that under Section 5, if there be both widow or 
widower and issue, the widow takes something. So that there was 
in any event on the part of the Legislature an intention to change, in 
some respects at least, the position of the widov/ or widower of a 
predeceased son or daughter of an intestate Parsi. 1 B. 606 (511). S 

(2) Parsi Succession Act— (XXI of 1865)— Intestate succession— Share of childless 
widw of predeceased son. 

On a Parsi dying intestate leaving him surviving a widow, sons, daughters, 
the children of a predecased son, and the childless widow of another 
predeceased son, and a posthumous daughter born afterwards to the 
intestate, the son’s widow is entitled to a moiety of the share in the 
intestate’s estate which would have fallen to her husband had be died 
immediately after the intestate ; and the other moiety of such share 
devolves on the surviving issue of the intestate, including the posthu- 
mous daughter and the childcreu of his other predeceased son. 1 B. 
506. , ■ ■ ■ , 

(3) S. 5, application of . 

It is not a condition precedent to the application of S. 5, that the predecased 
son of an intestate Parsi shall have left a widow and issue. 1 B. 506.U 

,6. Where a Parsee dies leaving a widow or widower, but withGut: 

leaving any lineal descendants, his or her father and 
mother, if both are living, or one of them if the other 
is dead, shall take one moiety of the property as to 
which he or she shall have died intestate, and the 
widow or widower shall take the other moiety. 


Division of proper- 
ty when intestate 
leaves widow, or wi- 
dower, but no lineal 
descendants. 


Division of pre-de- 
ceased child’s share 
among widow or 
widower and issue of 
such child. 


Division of pro- 
perty amongst child- 
ren of male intestate 
leaving no widow. 


Division amongst 
children of female 
intestate leaving no 
widower. 
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Act XXI of 1865 (PABSBB mTBSTATE SUCOBSSION). [Ss. 6 & f 


Whore both the father and the mother of the intestate survive him 
or her, the father’s share shall be double the share of the mother. 

Where neither the father nor the mother of the intestate survives 
him or her, the intestate’s relatives on the father’s side, in the order 
specified in the first schedule hereto annexed, shall take the moiety which 
the father and the mother would have taken if they had survived the 
intestate. 

The next-of-kin (l) standing first in the same schedule shall be pre- 
ferred to those standing second, the second to the third, and so on in 
succession : Provided that the property shall be so distributed as that each 
male shall take double the share of each female standing in the same 
degree of propinquity. 

If there be no relatives on the father’s side, the intestate’s widow or 
widower shall take the whole. 

(Note). 

Next-of-Kin— Meaning of. 

In both Ss. 6 and 7 of the Parsi Succession Act the words “ next-of-kin” and 
” relatives ” are synonymous, and are collective names for the persons 
mentioned in the first and second schedules respectively. 22 B. 909 .Y 

7. W When a Parsee dies leaving neither lineal 
descendants nor a widow or widower, his or her next- 
of-kin, in the order set forth in the second schedule 
hereto annexed, shall be entitled to succeed to the 
whole of the property as to which he or she shall have 

The next“Of-kin(l) standing first in the same schedule shall always be 
preferred to those standing second, the second to the third, and so on in 
succession: Provided that the property shall be so distributed as that 
each male shall take double the share of each female standing in the 
same degree of propinquity. 

■ ■ dNote). 

General. 

Application of the section & Sch. ii. 

Only in cases where the decrees left neitlier lineal descendants, ncr widow nor 
widower, as the case may be, would the provision of S. 7, and of 
Sch. ii, Art. 2, apply, 4 B. 537. W 

Pams— Intestate saccession among Parsis—Kext-of-kin— Construction of, 

(it) One Jerbai, a Parsi widow, died intestate and without issue, her father, 
mother, three brothers and two sisters having predeceased her. Two 
of her brothers and one sister had left children. Some of these child- 
ren had also predeoased her, leaving children (grand-nephews and 
nieces of Jerbai). Two of this last mentioned class bad also pxedeceas- 
ed her, leaving children, (greiat-grand nephews and nieces of Jerbai). 


Division of proper- 
ty when intestate 
leave neither widow 
nor widower nor 
lineal descendants, 

died intestate. 


Ss. 7 & 8] Act XXI of 1865 (paesee ietesiate strooESSiON). 
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I.—“Next-ot-kia”--{Om%cluded). 

Heldj that Jerbai’s property should, in the first instance, be divided into three 
shares, i.c., one for each of the two predeceased brothers who left 
children, and one for the predeceased sister who left a child. Each 
brother’s share to be two-fifths and the sister’s one-fifth. These shares 
to be sub-divided among the defendants of the two brothers and the 
sister respectively, no descendant being entitled to share concurrently 
with his or her ancestor and, on each division and sub-division, each 
male taking double the ahare of each female standing in the same 
degree of propinquity, 22 B. 909. X 

(6) In article 2 of the second schedule of the Parsi Succession Act (XXI of 
1865) the gift to lineal descendants is substitutional in the sense that 
they take nothing if the head of their branch of the i family is living, 
whereas if he is dead, they stand in his place and take the share 
which he would have taken. In distributing an estate, therefore, 
“ among brothers and sisters and the lineal descendants of such of 
them as have predeceased the intestate” the primary division must 
be per stirpes. If there are surviving brothers and lineal descendants 
of a predeceased brother, then each surviving brother will take equal 
shares with the lineal descendants collectively. If all the brothers 
are dead, then the share which each would have taken, had he surviv- 
ed, will be taken by his lineal descendants. If, in either case, the 
predeceased was a sister, her lineal descendants will take her half 
share only. 22 B. 909. Y 

(c) In both Ss. 6 and 7 of of Parsi Succession Act the words “next-of-kin” 
and “ relatives” are synonymous, and are collective names for the per- 
sons mentioned in the first and second schedules respectively. 22 B. 
909. Z 

8. The following portions of the Indian Succession 
Act, 1865, shall not apply to Parsees (that is to say), 
the whole of Part III, the whole of Part IV, except- 
ing section 25, the whole of Part V and section 43. 

(Note). 

General. 

I — Exemption of Parsees from parts of the Indian Succession Act, 186S*\ 

Scope of section— Application of English law. 

(а) In excluding by S. 8 of the Parsi Succession Act, from application go Parsis, 

S. 42 of the Indian Succession Act, which repeals the English rule 
as to advancement contained in the Statute of Distribution, S. 5, it 
was not the intention of the Legislature to preserve the last-mentioned, 
rule in force for the Parsi community. 2 B. 75. A 

(б) The rule followed by the Courts of Equity in England, whereby, notwith- 

standing the provisions of the Statutes of Limitation, the share of 
one of the next-of-kin in the estate of an intestate, while in the hands 
of the administrator, is liable for a debt due by the next-of-kin to the 
deceased, though barred at the date of the death of the latter, is to be 
applied in the Courts of British India. 2 B. 75. B 

(c) The rule laid down in Graham v. Londonderry (3 Atk. 393) with regard to 
a husband’s rights over ornaments, given to his wife by her father 
applied to Parsis. 2 B. 75. C 


Exemption of 
Parsees from parts of 
the Indian Succes- 
sion Act, 1865. 1. 
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let XXI of 1865 (PABSBE INTBSTATB SUOCBSSION).^^ 

THE EIEST SCHEDULE. 

(1) Brothers and sisters, and the children or lineal descendants of 
such of them as shall have predeceased the intestate, 

(2) Grandfather and grandmother. 

(3) Grandfather’s sons and daughters, and the lineal descendants of 
such of them as shall have predeceased the intestate. 

(4) Great-grandfather and great-grandmother. 

(5) Great-grandfther’s sons and daughters, and the lineal descend- 
ants of such^of them as shall have predeceased the intestate. 

THE SECOND SCHEDULE. 

(1) Father and mother. 

(2) Brothers and sisters and the lineal descendants of such of them 
as shall have predeceased the intestate. 

(3) Paternal grandfather and paternal grandmother. 

(4) Children of the paternal grandfather, and the lineal descendants 
of such of them as shall have predeceased the intestate, 

(5) Patternal grandfather’s father and mother. 

(6) Paternal grandfather’s father’s children, and the lineal descendants 
of such of them as shall have predeceased the intestate. 

(7) Brothers and sisters by fche mother’s side, and the lineal descend- 
ants of such of them as shall have predeceased the intestate. 

(8) Maternal grandfather and maternal grandmother. 

(9) Children of the maternal grandfather, and the lineal descendants 
of such of them as shall have predeceased the intestate. 

(10) Son’s widow, if she have not re-married at or before the death 
of the intestate. 

(11) Brother’s widow, if she have not re-married at or before the 
death of the inijestate. 

(12) Paternal grandfather’s son’s widow, if she have not re-married 
at or before the death of intestate. 

(13) Maternal grandfather’s son’s widow, if she have not re-married 
at or before the death of the intestate. 

(14) Widowers of the intestate’s deceased daughters, if they have not 
re-married at or before the death of the intestate. 

(15) Maternal grandfather’s father and mother. 

(16) Children of the maternal grandfather’s father, and the lineal 
descendants of such of them as shall have predeceased the intestate,. 

(17) Paternal grandmother’s father and mother. 

(18) Children of the paternal grandmother’s father, and the lineal 
descendants of such of them as sh^Jl have predeceased the intestate. 
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THE OUDH ESTATES ACT, 1869 . 
(Act I OF 1869). 


[Passed on 12th Jamiary 1869.] 

An Act to define the rights of Taluqdars and Others in certain Estates in 
Oudhi and to regulate the Succession thereto. 

Whbebas, after the re-occupation of Oudh by the British Government 

Preamble 1B58, the proprietary right in divers 

estates in that province was, under certain conditions, 
conferred by the British Government upon certain taluqdars and others ; 
and whereas doubts may arise as to the nature of the rights of the said 
taluqdars and others in such estates, and as to the course of succession 
thereto; and whereas it is expedient to prevent such doubts, and to regulate 
such course, and to provide for such other matters connected therewith 
as are hereinafter mentioned; It is hereby enacted as follows : — 

I — Preliminary. 

1. This Act may be cited as “The Oudh Estates Act, 1869,'’ and 
Short title. Extent she'll extend only to the estates hereinafter referred 
of Act. to. 

(Notes). 

General. 

(1) Object of Act. 

In the Oudh Estyites Act (I of 1869), rales were laid down as to the title of the 
taluqdars whose estates the Government had created and as to the 
mode of succession thereto. 10 0. 51X (P.C.) ==11 1. A. 61. A 

(2) Scope of Act— Legal and equitable estates. 

(а) The Oudh Estates Act introduces a mode of tenure more nearly resembling 

the English principle of distinction between legal and equitable 
estates. 26 0. 81 (P.C.) = 25 I.A. 161-2 C.W.N. 737. B 

(б) - So, it is not sufficient if a defendant alleges that the piaintifi, the regis- 

tered taluqdar, is only a benamidar for him. The plaintifi holding 
the legal estate, will, by force of such estate, be .entitled to recover 
unless the defendant could prove that a trust has been fastened to the 
estate. (Ibid). C 

(3) Construction of statates— Retrospective effect cannot be given. 

It is not in accordance with sound principles of interpreting s]|ratutes to give 
them a retrospective efiect. 7.O.C. 25^ — 26 A. 119w6 Bom. L..R. 
238 = 8 G.W.lSi. 801-SlI.A. 30 (P.C.). D 

(4) Construction of statutes— Marginal notes. 

' • ' It is well settled that marginal notes to the sections of an Act of Parliament 
cannot be referred, to for the purpose of construing the Act. The 
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tS.9 


Interpretation- 

clause. 


' Transfer.’ 

Will 2 ’ 
‘ WilL’ 


Qetieral — {Conchided). 

contrary opinion originated in a mistake and it has been exploded 
long ago. There seems to be no reason for giving the marginal notes 
in an Indian Statute any greater authority than the marginal notes 
in an English Act of Parliament. 7 0.0. 248 = 26 A. 393 = 31 1. A. 
132 = 11 Bom. L.R. 516=3 lud. Gas. 369 = 1 A.L.J. 384 = 8 O.W.N. 
699 (Reversing 3 O.C. 120}. B 

2. In this Act, unless there be something repug- 
nant in the subject or context— 

“ Transfer ^ means ad alienation mter vivos. 


means the legal declaration of the intentions of the testator 
with respect to his property affected by this Act, which 
he desires to be carried into eff'ect after his death ; 

“Godicir’ means an instrument made in relation to a will, and explain- 
ing, altering, or adding to its dispositions ; it is con- 
sidered as forming an additional part of the will ; 

“ Signed ’ applies to the affixing of a mark ; 

Eegistered ” means registered according to the 
provisions of the rules relating to the registration of 
assurances for the time being in force in Oudh ^ ; 

‘Minor.’ Minor- “ Minor ” means any person who shall not have 
completed the age of eighteen years ; and minority ” 
means the sttos of such person ; 


‘ Codicil.’ 

‘ Signed.’ 

‘ Registered.’ 


‘ Taluqdar.” 


‘ Estate.” 


“Taluqdar’' means any person whose name is 
entered in the first of the lists mentioned in section 8 ; 

“ Grantee means any person upon whom the proprietary right in 

“Grantee” an estate has been conferred by a special grant of the 

British Government, and whose name is entered in 
the fifth or sixth of the lists mentioned in section 8 ; 

“ Estate ” means the taluqa or immoveable property acquired or held 
by a taluqdar or grantee in the manner rnentioued in 
section 3, section 4, or section 5, or the immoveable 
property -conferred by a special grant of the British Government upon a 
grantee - ■ • - • 

“ Heir ” means a person who inherits property otherwise than as 
widow, under the special provisions of this Act ; and 
“ legatee means a person to whom property is be- 
queathed under the same provisions 

W ords expressing relationship denote only legiti- , 
relatlonshipf relatives, but apply to children in the womb who 
are afterwards born alive. 
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(Notes). 

“ Transfer.^^ 

'*■ Tmnsfer,” wliethei» includes mortgages. 

The word “ tranafei’ ” is defined in the Act as an alienation hiter vivos, and 
necessarily includes a transfer by way of mortgage, 1 0,0. Suppl. 36. F 

(1) Construction of document, rule as to. 

{a) Wills are comparatively new in any part of India, and are of more recent 
introduction in Oudh in respect to Talukdari estates ; and instruments 
purporting to be such, should not be construed with too great nicety, 
nor much weight can be attached to the exact words used therein, as 
if the accurate distinction between a testamentary instrument and 
one operating inter vivos was clearly before the mind of the testator. 
lOG. 792 (P.C.) = 11 I. A. 135. G 

ibj There are frequent instances of instruments which are unquestionably 
wills, and intended to operate as such, in which nevertheless there 
have been expressions upon the face of them intimating that the 
testator intends to remain the owner of his property until he dies. 
(Ibid.) H 

(c) In the present case, the eldest of three brothers had succeeded to an impar- 
tible family estate, and to a taluk also impartible, which had been, 
during the life-time of their father, entered in the first and second, 
but not in the third, of the list prepared in conformity with S. 8 of 
the Oudh Estates Act. Before his death, the eldest brother made an 
instrument registered as a will, but using the word “ tamlik ” and 
' stamped as a deed whereby he gave the taluk to the third brother, 
reserving an interest on the whole for his life, and in half for any son 
that might be born to him with maintenance to his wife on her 
becoming a widow. Held, with reference to the indicia of a testa- 
mentary character, there being provisions for contingencies which 
might not be ascertained till the death of the maker of the instru- 
ment, as compared with the technical matters attending it, that this 
instrument was not a transfer inter vivos but was a will, and within 
the above Act. (Ibid.) I 

(2) Testamentary intention expressed by talukhdar in a letter of reply to Govern- 
ment, whether constitutes will. 

A letter sent by a talukhdar, in reply to enquiries made by the Government, 
• regarding the succession to his estate and concerning his wish, as to 
the disposition of his property after his death, and intended by him 
to take effect as his will, falls within the definition of a will under 
S. 2, ‘'Act I of 1869. 18 C. 1 = 17 I.A. 82 (P.C.) (8 l-A. 259, E.). J 

Registered according to tbe — Oudh ^ " 

— As' to the meaning of the word ^"Begistere'd”’, see Act X of 1885, post. 

Provisions contained in Act ¥111 of 1871— Distinction between depositing will and 
registering it. 

{a) The rules mentioned in this definition are to be found in Act VIII of 1871. 
IOC. 976 A.C. = IDEA. 121. • .,: K 

n-A 
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Registered according to the . . . . Oudh {Concluded), 

{h) This Act VIII of 1871, contains very distinct set of provisions with respect 
to what is called depositing wills and registering them. {Ibid,) : 
(c) According to the provisions of that Act, by the deposit of a will no inform- 
ation is given to anybody who may search the register as to its con- 
tents, and the testator can at any time during his life-time withdraw it 
in the sealed envelope in which it was deposited; whereas, with respect 
to the registration, in the ordinary and proper sense of the word, of 
wills and other documents, there are provisions which would enable 
persons who searched the register to ascertain the contents of those 
documents. (Ibid,) M 

4. — **Grantee/* 

“ Grantee ” if sanad necessary for being a—. 

The proprietary right in certain villages, which had been settled with W.A. as 
a farmer, was granted to him by Government, at the regular settle- 
ment in reward for his loyal services. By reason of this grant, his 
name was recorded in the list of grantees (No. V). Held, that, 
although W.A. received no sanad, it may reasonably be held that the 
' grant was a special one, and that the villages constituted his estate 

as “grantee” within the meaning of S. 2 of the Act, 1 0.0, SupL 36. N 

5,^** Under the same provisions,” 

(1) “ Same provisions ”, meaning of-~Bequest should be after passing of Act. 

{a) The expression “same provisions ” means “ the special provisions ” of this 
Act. 3 0.0. 120. 0 

(b) So, a person to whom property is bequeathed by a talukdar cannot be 
deemed to be a legatee within the meaning of S. 22 of the Act, unless 
the bequest was made after the passing of the Act and in the exercise 
of the powers conferred by S. 11 of the Act. [Ibid.) p 

(2) “Legatee”, meaning of. 

(a) Where a bequest in favour of a person took effect before this Act came into 
operation, TzeZc? that he was not a “ legatee ” within the meaning of 
this definition, as such a person cannot be considered to be a person 
to whom property was bequeathed under the special provisions of the 

Act. 7 0.0.24:8 = 26 A. 393 = 31 I.A. 132 = 1 A.L.J. 384 = 8 G-W.N. 
384 = 11 Bom.L.B. 516 (P.C.) = 3 Ind. Gas. 359 (On appeal from 3 0. 
C. 120). Q 

(5) A legatee who succeeded- as such before the passing of Act I of 1869, is not 
a “ legatee” within the meaning of the Act. 8 O.G.- 317 (P.C.) = 27 
A. 634 = 15 M.L.J. 352 = 9 G.W.N. 1009 = 2 C.L.J. 194. R 

IJ.^Bigkts ani liabilities of Taliiqdars and Grantees. 

3. Every talnqdar with. wbora a sumimary settlement ^ of the Govern- 
ment revenue was made between the first day of April 
1858 and the tenth day of October 1859, or to whom, 
before the passing of this iict and subsequently to the 
first day of Appil 185g, a taluqdari sanad has been 
granted, 


Taliiqdars to have 
heritable and trans- 
ferable rights in their 
estates. 
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shall be deemed to have thereby acquired a permanent, heritable, and 
transferable right in the estate comprising the villages and lands named 
in the list attached to the agreement or kabuliyat executed by such 
taluqdar when such settlement was made, 

or which may have been or may be decreed to him by the Court of an 
officer engaged in making the first regular settlement of the province of 
Oudh, such decree not having been appealed from within the time limited 
for appealing against it, or, if appealed from, having been affirmed, 

subject to all the conditions ^ affecting the taluqdar contained in the 
Subject} to certain orders passed by the Governor- General of India on the 
conditions. tenth and nineteenth days of October 1859 and re- 

published in the first schedule hereto annexed, and subject also to all the 
conditions contained in the sanad under which the estate is held 

(Notes). 

General. 

(1) Bight of members of joint Hindu family in talukhdari estates. 

A talukhdari estate, though entered in the name of one member of a joint family- 
in the lists prepared under the Oudh Estates Act, may be subject to a 
trust, implied from the acts and declarations of the talukbdar, for 
the joint family as a joint estate. 14 C. 493— 14 I. A. 37 (P.C.). S 

(2) Land restored and settled under the Oudh Estates Act of 1869— Recognition of 
equitable trust with respect to it. 

{a) Notwithstanding the Confiscation of the land in Oudh by the proclamation 
of Lord Canning, its restoration by his circular letter of the 10th 
October, 1S59, affirming the absolute title of the grantees of summary 
settlements and the granting of a sanad with full power of aliena- 
tion confirmed by the Oudh Estates Act of 1869, the legal owner 
may, either by express agreement or by his conduct, constitute 
himself in equity a trustee for others as to the whole or part of the 
beneficial interest in the land so restored and settled. 8 0. 769 (P.C.) 
= 11G.L.R. 149. T 

(6) A talukdar, deceased before annexation, had provided by will for the 
succession of his five widows, one at a time, to his estate, with 
remainder to a sou of his nephew. Settlement was made with the 
senior widow after the mutiny ; a .saiiad- was granted to her as 
talukbdar, with full power of alienation, and her name was afterwards 
entered in the lists prepared under S. 8 of the Oudh Estates Act. 
But certain of her acts were not explicable except on the understand- 
ing that she was abiding by the will ; held, in a suit by the widow 
next in order, that such senior widow had undertaken the trust of 
carrying out the provisions of the will, and that a deed of gift made 
by her transferred only her interest, which was an estate for life. 
{Ibid.) 

(8) Registered talukbdar— Beneficial interests. 

A person registered as a talukbdar under Act I of 1869, and has thereby 
acquired a talukhdad in the whole property, may, nevertheless, 
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General —(Contaiedl) . 

have made himself a trustee of a portion of the beneficial interest in 
lands comprised within the taluk for another, and be liable to 
account accordingly. 3 C. 522 (P.C.) = 4 I. A. 178 (4 I.A. 198, 11 M. 
T,A. 127, i2.). 

(4) Title under Sanad from Government Trust. 

{a) Although a sailed granted by the Government subsequent to the Procla- 
mation of 1858, of an estate in Oudh, confers an absolute legal title 
to the grantee, such grantee may, nevertheless, by an express decla- 
ration of trust, or by an agreement to hold in trust, constitute him- 
self a trustee of the estate for a third party, 3 0. 645 (F.C.), W 

(5) Where, therefore, the Lower Courts, on the ground that the defendant’s 

title under a sanad was absolute, declined to consider evidence which 
the plaintiff relied on as showing that the defendant really held for 
him as a trustee, the case was remanded by the Judicial Committee in 
order that such evidence might be received and considered. {Ihid.)X 

(5) Sanad under Oudh Estates Act— Trust—Co-sharer’s rights against 

Sanad‘holdev. 

(a) In 1858 when the three-year summary settlement was in progress, K, the 
respondents’ ancestor, applied to have the settlement made with him. 
In this application he stated that the estate was ancestral property 
in which S, the appellants’ ancestor, was a co-sharer. He further 
stated that S had absconded, but that, if he reappeared, he should get 
his share. The Settlement Officer entered the name of K alone as 
malguzar. S returned in 1859. The Sanad was granted to K in 1862 
and his , name was entered in lists 1 and 2 referred to in the Oudh 
Estates Act of 1869. 

Held^ that K became and was, as to the extent of S’s .share in the Estates 
comprised in the granted to him, trustee for S ; and that the 

appellants as representatives of S were entitled to recover it. 2 O.C. 
199. Y 

(6) The fact that the sanad was granted to K alone would not deprive S of 

his rights- (Ibid.) Z 

(6) Talukhdari estate, presumption of being held in trust for joint family — Sanad 
in favour of single member of joint family. 

In a suit for possession of a village, brought against the defendants, the plain- 
tiff alleged. that he was, by virtue of his talukhdari saytad, and the 
provisions of Act I of 1869, the owner of the village of which the 
defendants had taken wrongful possession. The parties at the time 
of the annexation of the Province by the Government formed a joint 
Hindu family. No acts or declarations on the part of the plaintiff’s 
father, who held the kahuliat of the village at the time of the annexa- 
tion, or of the plaintiff were proved from which it could be fairly and 
reasonably inferred that either of them held the taluka in trust for 
the family. All that was shown was that the family lived in one 
enclosure, that food was supplied to the members of the family, by 
the plaintiff, that the plaintiff paid the funeral and marriage ex- 
penses of members of the family, that the plaintiff and his father 
granted lands by way of maintenance to members of the family, and 
that the defendants held sir-lands rent-free in the village in suit, A 
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Qenerai — (Concluded). 

JJeWj that in all these things there was nothing consistent with the estate 
being held by the plaintifi’s father and the plaintiff not as Joint family 
estate governed by the rules of Mitahshamihut m one ordinarily 
devolving upon a single heir, which was the character ascribed to the 
estate in Act I of 1869. Held^ therefore, that the defendants having 
failed to show that the plaintiff held the taluka in trust for the joint 
family as joint familj^ estate and that they were in possession of the 
village in dispute in lieu of their share of the profits of the taluka, 
the plaintiff’s claim was rightly decreed against them. 4 O.C. 214. B 

(V) Mortgage in possession prior to confiscation of Ondh estate— Dispossession on 
re- settlement with talukhdar— Claim to sub-settlement. 

Where, at the date of Lord Canning’s confiscation proclamation of 1858, an 
estate in Oudh was in the plaintiff’s possession as mortgagee “ with 
hirt zamindari rights ” under a conditional deed of sale and was sub- 
sequently, the plaintiff being dispossessed, re-settled with the defend- 
ant as talukhdar, it was held, in a suit by the plaintiff in 1870 
for possession as mortgagee, that the mortgage created only a 
subordinate zamindari interest and that the plaintiff’s claim to a 
sub-settlemem was valid. 4 0. 839 (P.C.) — 6 I. A. 1. C 

(8) Sanad conferring proprietary right on talukhdar, not being a trustee— Effect. 

Where there is nothing to show that a talukhdar, holding a sanad referred to 
in Act I of 1869, has by any agreement or by any arrangement or 
other means, become clothed with any trust as regards the lands 
included in the the principle of 3 0. 622 and 14 M.I.A. 112 

would not apply. No such trust being vested in the talukhdar, he is 
entitled, as proprietor, to the lands forming the talukhdari estate 
included in the sujtftd. 17 0. 311 (P.C.) ~ 16 I. A. 183. D 

(9) Oudh talukhdars- Title under sfinadf— Effect of confiscation of 1858 upon previ- 
ous gift. 

(a) The sanad, which grants a talukhdari estate, confers an absolute title upon 

the gr&ntee p7'iina facie. 17 C. 444 (P.C.) = 17 I. A. 54. E 

(b) A gift of villages by a talukhdar to collateral relations, if effectively made 

in 1850, and whether absolute or only for the maintenance of the 
donees out of the rents and profits, was rendered by the effect of the 
confiscation of 1858, inoperative after that event to establish an 
interest as against the talukhdar holding under a sanad comprising 
the villages. (Ibid.) F 

I,—** A summary settlement.** 

(1) Summary settlement, object and effect of, on existing rights. 

(а) The effect of the summary settlement was to give the registered taluk- 

hdar, the absolute legal title as against fchestate and against adverse 
claimants to the talukhdari ; but it did not relieve the talukhdar 
from any equitable rights to which he might have subjected himself 
with a view to the completion of the settlement by his own valid 
agreement, 14 M.I.A. 112 (P.C.), G 

(б) The object of the settlement is clearly set forth by their Lordships as 

follows : — 

“ Soon after the annexation, it was suggested that the true and normal proprie- 
torship of the owner ship by village comrnunities 
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1,—** A summary settlement’ ^--(Concluded). 

which had been discovered or established in the N.W. Provinces, and 
that the alleged talukhdari and zamindari rights were simply a recent 
usurpation due to the violence and fraud which had marked the last 
year of the Oudh monarchy ; that at all events many of the individual 
talukhdars and zamindars had by violence and fraud or the corrup- 
tion of the Government possessed themselves of other people’s estates. 
The old question, moreover, was further mooted whether a zamindar 
was really an hereditary landlord or only a Government functionary. 
The landholders and zamindars were threatened with an universal quo 
wm'Tayito. It was to announce the abandonment of this policy, and 
to quiet men’s titles and possessions, that the letter (of the 10th 
October 1859) was written. It- said in substance, we acknowledge the 
talukhdari tenure — we acknowledge that the tenure does confer an 
hereditary lordship descendible in fee simple, and we will not allow 
the exisitng titles to be disturbed by old dormant claims. At the 
same time we preserve in like manner, all the rights of your subordi- 
nate zamindars and ryots, whose rights and the rights of persons 
entitled to seer Bindnanka you shall respect as we respect yours. For 
that purpose and to that extent an absolute title was given to the 
person who was settled with as talukhdar with the fullest powers of 
alienation, and consequently of binding his right by contract, so that 
effect may be given to the rights of persons not claiming adversely to 
the registered title, but claiming, by agreement with him an old 
estate consistently with that title.” 14= M.l.A. 112 at pp. 126 & 
127. H 

(2) Settlement as farmer and not as proprietor— Whether amounts to ‘summary 
settlement.’ 

(a) Where the proprietary right in cerbain villages, which had been settled 

with W,A. as a farmer, was granted to him by Government, at the 
regular settlement in reward for his loyal services, and where by 
reason of this grant his name was entered in list V mentioned in S. 8 
of the Act, held that the engagements at the summary settlement 
taken from W.A. as Mustagir or farmer, and not as proprietor of 
certain villages, did not amount to a summary settlement within the 
meaning of S- 3 of the Act. 1 0.0. Supp. 36. I 

(b) And in the absence of such summary settlement and of a sanad, he did not 

acquire title under S. 3, to the property granted to him in farm or to 
the property subsequently decreed to_ him at the regular settlement, 
and these properties' were not his talukhdari estate as that term is 
defined in S. 2 of the Act. {Ibid.) J 

2,— ** Subject to all the conditions,” 

(!) “ Conditions ”, meaning of. 

{a) The condition referred to in cl, (4) of S. 3 of the Act refer to the conditions 
of loyalty and good service mentioned in the letter of the 19th 
October 1859, republished in the first schedule of the Act, ond to the 
other conditions of a similar nature, such as those of surrendering 
arms, destroying ports, etc., contained in the sanad, 6 I.A. 1 = 10, 
L.R. 318 (P.C.) K 

(h) This section cannot be construed as controlling the positive limitations 
regarding succession contained inS. 22 of the Act. (Ibid,) 
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Subject to uii the conditions **-^{Concluded). 

{2) 0i?aiit' of confiscated talukh — Rights of Go Yernment— Grant subject to terms 
, upon which it was made. 

(a) Where, owing to the confiscation of the Provinces of Oudh, under Lord 

Canning’s Proclamation, a talukh was at the disposal of the Govern- 
ment, it was competent to the Government when making a gift of the 
talukh to impose upon the recipient of their bounty any terms they 
pleased, not inconsistent with the law ; and the grantee, will in such 
a case, hold the talukh subject to such limitations as have been thus 
created. 26 0. 879 (F.G.)=26I.A. 229 = 4 C.W.N. 65. Sec, also, 2 0. 
0. 199(P.C.). L-1 

(b) Where, in making such a settlement, on one of the descendants of a former 

proprietor on the application of such person, the Government made a 
provision for admitting the other co-sharers to their proper rights and 
the application of the person on whom the estate was settled also 
recognised the rights of the other co-sharers, but the sanad was 
granted to the applicants alone, held, that the sanad-holder, taking 
the estate, as he did, subject to the terms on which the grant was 
made, held it, as far as the shares of the other co-sharers were 
concerned, as trustee for them. (Ibid.) M 

And subject also to aiJ such held,* ^ 

(1) Inheritance of talukhdari estate— Saiiacf recognizing primogeniture— Effects of 

existing rights of inheritance. 

(а) A talukhdari estate which, before and after annexation, was subject to the 

common Hindu law of Oudh, viz., the Mitaksham, was restored, 
after the general confiscation of 1858, to the family, which received a 
sanad recognising the shares of its members. At the same time a 
grant was made to the head of the family as talukhdar of two other 
villages, and to him afterwards in 1861, was issued a primogeniture 
sanad of the above talukhdari estate. Held that this sanad could not 
prevail against the family rights of inheritance ; and effect was given 
to family arrangements, with the same result as regards the two 
villages. 16 0. 397 (P.C.) = 16 I.A. 71. N 

(б) On the contention that the family, by the effect of the sanads, was to have 

one head and sole manager in the talukhdar, who, being accountable to 
the junior members for their shares of the profits, was alone to hold 
the entire estate by primogeniture, held that this kind of managership 
was entirely unknown to the Common Hindu law of Q^dh ; and tha^t 
apparently the Oudh Estates Act, 1869, did not contemplate any such 
thing. At all events, there must be clear arrangements, such as were 
not found here, to establish and prove its existence. (Ibid.) 0 

(2) Lord Canning’s Proclamation— Talukhdari conferred on Hindu widow— 
effect of. 

(4 Where the. property inherited by a Ilindu widow was confiscated by the 
Government under Lord Canning’s Proclamation of 1858, held, th^t 

' ■ her interest as widow and that of the reversionary heirs were q^bsolufely. 

" ■■ ' destroyed and nut an end to by. that' confiscation. 5 I.A. 1 = 1 C. 
L.E. 318 (P.C.). ... . ■ • '• i B 
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^ subject also to all such . . « . held " ^-^{Concluded ) . 

(6) And when the Grovernment regranted by a sanad, to her and to her heirs 
male according to the law of primogeniture, in full proprietary right 
and title to the estate, held that by virtue of S. 3 of the Act by which 
she must be deemed to have acquired the estate by the sanad, her 
estate was no longer a limited estate of a widow but a full proprie- 
tary one. (Ibid.) Q 

(c) Such estate would be according to the Miiakshara, treated as her separate 
property, and succession to it under sub-section 11 of S. 22 would he 
regulated accordingly. (Ibid.) 

(3) Title conferred by talukhdari sa/iarf, effect ot—Dhar>^dhura, custom of— Pos- 
session of land by reason of custom of dhar^dhura, suit by talukhdar for. 

The plaintiff, who was a talukhdar under Act I of 1869, sued the defendant for 
possession of some land alleging that a sudden change in the course 
of the river that flowed between his village and that of the defend- 
ant in 1899, had transferred the land in suit which was in the 
defendant’s possession to his (plaintiff’s) side of the bank, and that by 
reason of an immemorial custom known as the custom of Dhar-^dhura 
(literally : stream boundary), he was entitled to it. The defendant 
denied the existence of the custom and further, pleaded that if such a 
custom ever prevailed, it was superseded by the talukhdari sanad 
granted to the^plaintiff’s predecessor and by S. 3 of Act I of 1869. 

Held, that the plea of custom was admissible in the case and that there was no 
reason for treating a title conferred by a talukhdari sanad differently 
from a title acquired in any other manner* 9 O.C. 129. S 


. 5. Evei'y person whose lands the proclamation^ issued in Oudh in 
‘ h d r* b‘ month of March 1858 by order of the Governor- 

litS^o^f p e r s^o n^s General of India specially exempted from confiscation, 
^T^d^l and whose names are contained in the second sche- 

dule hereto annexed, shall be deemed to possess, in 
the lands for which such person executed a kabuliyat between the first 
day of April 1858 and the first day of April 1860, the same right and title 
which he would have possessed thereto if he had acquired the same in 
the manner mentioned in section 3 ; and he shall be deemed to hold the 
same subject to all the conditions affecting taluqdars which are referred to 
ill the said section, and to be a taluqdar for all the purposes of this Act. 


.(Notes). 

Proclamation.*^ 

N.B.-- See the proclamation given m extenso at the end. 


5. 'Every grantee' shall possess the same rights, and be subject to the 
Grantees’ rights same conditions in respect of the estate comprised in 
his grant as a taluqdar possesses and is subject to, 
under .section 3, in respect of his estate. • 


§s. 6 to 83 
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Saving of certain 
redemption-suits. 


Heirlooms. 


6. NofchiDg in sections 3, 4 and 5, or in the said 
orders, or in an 5 ^ san ad, shall be deemed to bar a suit 
for redemption, 

(a) where the instrument of mortgage was executed on or after the 
thirteenth day of February, 1844, and fixed no term within 
which the property comprised therein might be redeemed, or 
(5) \vhere the instrument of moitgage fixed a term within whieli the 
property comprised therein might be redeemed, and such term 
did not expire before the thirteenth day of February, 1856. 

If a taluqdar or grantee, or any heir or legatee of a taluqdar or 
grantee, desire that any elephants, jewels, arms or 
other articles of moveable property belonging to him 
shall devolve along with his estate, he shall take an inventory of such 
articles. Such inventory shall be signed by him and deposited in the office 
of the Deputy Commissioner of the district wherein such estate or the greater 
part thereof is situate ; and thereupon such of the said articles as shall not 
have been transferred shall (so far as may be possible) be used and enjoyed 
by the person who, under or by virtue of this Act, is for the time being in 
actual possession or in receipt of the rents and profits of the said estate or 
the greater part thereof, otherwise than as mortgagee or lessee. 

III. — Lists of Tctkiqdars and Grantees. 

8. Within six months after the passing of this i\ct, the Chief Commis- 
preparation of iisis sioner of Oudhi Subject to such instructions as he 
of taluqdars and may receive from the Governor- General of India in 
grantees. Council, shall cause to be prepared six lists, namely : — 

First . — A list of all persons who are to be considered taluqdars within 
the meaning of this Act ; 

S<’C07id . — A list of the taluqdars whose estates, according to the 
custom of the family on and before the thirteenth day of February, 1856, 
ordinarily devolved upon a single heir ; 

Third. — k list of the taluqdars, not included in the second of such 
lists, to whom sanads or grants have been or may be given or made by 
the British Government up to the date fixed for the closing of such lists, 
declaring that the succession to the estates compxi^din sud^h sanads *br 
grants shall thereafter be regulated by the rule of pri'i]0^|i|0fiiture ^ ; 

Fourth . — A list of the taluqdars to whom the provisions of secMon.23 
are applicable ; ' 

Fifth . — A list of the grantees to whom, sanads or grants have been 
or may be given or made by the British Government, up to the date fixed 
fcr the closing of such list, declaring that the succession to the estates 
comprised in such sanads or grants shall thereafter be regulated by the 
rule of primogeniture; ' 

IS—B 
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(Stofe.— A list of the grantees to whom the provisions of section 23 
are applicable. 

(Notes). 

General. 

(1) CoEstractioii of section. 

(a) The Court cannot construe Ss. 8 and 10 so as to deprive the successors to 

the estates of a person who had died before those sections came into 
operation of rights which they acquired on his death. 7 0.0.254 = 
26 A. 119-8 C.W.N. 801 = 31 LA. 30 (P.C.) = 6 Bom, L.B, 238. T 

(b) Bn tries of the names of deceased persons in the lists mentioned in S. 8 do 

not appear to have been contemplated by the Act, but such entries 
have no doubt been made and they are practically harmless if the 
names were already in former lists made under the Orders in Council, 
or if the entries do not alter the previously acquired rights of any 
one. {Ibid.) U 

(c) There is no authority to the position that the entry of the name of a per- 

son who died before the Act came into force can divest rights pre- 
viously acquired on his death. (Ibid.) Y 

{d) In this case, the death occurred in 1865, and the successors then acquired 
their rights under the ordinary Mahomedan Law. The Oudh Estates 
Act did not come into operation until 1869 ; and to construe its 
provisions as altering the succession whould be not only unjust but 
plainly contrary to well-settled legal principles. (Ibid.) But see 8 
0.0.45. W 

(2) Retrospectivity of Act. 

(a) Retrospective effect could not be given to the Act and the lists prepared 
under S. 8 thereof, so as to alter a succession which had already been 
effected under Mahomedan Law. 7 0.0. 254 (P.C.). X 

ib) But where the succession was not under the Mahomedan Law, but under a 
will which, although contrary to the ordinary rule of that law that a 
devise cannot be of more than a third of the estate, was still rendered 
effective under the that the operation of the Act was not 

taken out by the fact that the talukdar’s name was only entered after 
her demise. 8 O.C. 45 (7 0.0. 254, B.). Y 

(3) Estate entered under List— Descent under S. 22 sub-Sec. 11 of the Act— 
Impartibility. 

Although an estate may have descended under S. 22 sub-sec, (11) of the Act, 
according to the personal law of the talukdar still, if it had been 
entered in the list mentioned in this para, the provisions of the Act 
will apply and the estate will descend as an impartible estate. 23 A. 
369-28 I.A. 100 (P.C.) (18 G. Ill, P.C. R.), Z 

(4) Succession to talukdari estate— Intestacy. 

Giving full effect to Act I of 1869, the succession to a taluk must be as to an 
impartible estate in- the case of intestacy, whether the estate ordinarily 
devolved upon a single heir under list 2 of the section or whether the 
succession was to be regulated by the rule of primogeniture under 
lists 3 and 5 of the section. 14 C.W.N. 1010 = 12 C.L.J. 303 =r 8 M. 
L.T. 273 = 8 Ind. Oas. 422 (P.C.). A 
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i.— By the rule of primogeniture,- * 

'(1) Sanad declaring that descent' shall be according to primogemt nr e— Meaning' of 
prlmogenitore. 

(a) The word “ primogeniture ” occurring in the sanad emanating from British 

authority conveys the ordinary meaning of the word “primogeniture” 
in the Law of England ; lineal primogeniture. 14 G.W.N. 1010 
= 12C.L.J. 303-8 M.L.T. 273^8 Ind. Gas. 422 (F.G.). B 

(b) The contest in this case being between two collaterals of the deceased 

talukdar related to each other as uncle and nephew, that the 
nephew who according to the rule of p.rimogenitura would be entitled 
to succeed was the heir. {Ibid.) C 

(2) Bescent of taluk to a single heir—Rule of primogeniture— Applicability of. 

{a) Where a talukdari estate was placed in ch 2 of S. 8 of Act I of 1869, 
and not in cl. 3, the estate is one, which, according to the custom of 
the family, descends to a single heir, but not necessarily by the rule 
of primogeniture. B 

(6) Where the heir according to lineal primogeniture is more remote in degree 
from the ancestor than ocher collaterals, or other persons in the line 
of heirship, the nearness of degree prevails over the directness of the 
line, according to the classification under the Act, though if two 
collaterals or persons in the line of heirship, are equal in degree, 
there, as the property can only go to one, recourse must be had to the 
seniority of line to find out which that one is. 20 C. 649-20 1. A. 77 
(P.C.). E 

(3) Talukdar in the second list— Succession — Primogeniture. 

Where an Oudh Talukdar’s name was entered in the second, but not in the 
third, of the lists maintained under the Oudh Act of 1869, the estate, 
although it is to descend to a single heir, is not to be considered as 
passing according to the rules of lineal primogeniture, 10 0. 511 = 
11 I.A. 61 (P.C.). F 

(4) Rule of primogeniture— Origin and nature of. 

The following observations are worthy of notice as throwing light on the above 
mentioned point : — 

“ The rule of primogeniture is nowhere defined in the Indian Statutes. No 
assistance can be derived from Hindu or Mohammedan Law on the 
subject. The correspondence between the Chief Commissioner of 
Oudh and the Cxovernment of India, published in Sykes’ Compendium, 
has been referred to as illustrating what the Government contemplated 
by the expression “ rule or law of primogeniture.” The Government 
of India refused to allow any law of entail to be introduced, as it 
would interfere with the rights of free alienation which had been 
conferred on the talukdars. The most that the Governor-General 
would allow was that in the case of those Talukdars to whom sanads 
bad not been already granted, a condition should be entered in the 
sanads, that in the case of intestacy, the succession should follow 
the rule observed in the families in Oudh which had a gaddi and not 
the rule of partition. The Chief Commissioner then urged that the 
gaddi or law of primogeniture should be declared to be the rule in 
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L—** By the rule of primogeniture {Concluded). 


[Ss. 8&9 


all considerable landed estates in Oudh. lo reply, the Governor- 
General authorised the Chief Oommissioaer to call upon every 
Talukdar in whose family the rule of primogeniture had not prevailed, 
to declare whether he was desirous that the rule should be applicable 
to his estate or not, and authorised the issue of fresh sawads expressly 
recognising the rule of primogeniture to such talukdars as desired it, 
even though the rule of primogeniture then prevailed in their families. 
These orders were acted upon. The Tjilukdars were addressed to the 
effect that if the custom of gaddi-jzashini, or descent to a single heir 
was not in vogue in their family they should nominate their succes- 
sors. In the circular then issued, it appears to me that the rule 
of primogeniture and the custom of gaddi-nashini or descent to a 
single heir, were treated as one and the same thing. Thereupon, 
the sanads were issued in the form of the one in question in the present 
case. And having regard to all the correspondence to which I 
have referred above, it appears to me that the “ rule of primo- 
geniture ” referred to in these sanads was nothing but the custom 
of gaddi-nashini or descent to a single heir which prevailed in 
some thirty families in Oudh. I do not think that it was ever con- 
templated to introduce the English J^aw of primogeniture, whatever 
that mays be, whether descent to the eldest male heir through 
males only, or also through females. In the letter of the Govern- 
ment of India to which I have referred (Sykes, p. 83 para., 2), 
it was laid down that in the families having a gaddi the law of 
primogeniture will be ^maintained under the principles of the Civil 
Code which provides for the recognition of local customs by the Courts. 
In this view in the case of every family to which a primogeniture 
was given, including that of Maniarpur, it would apparently 
be necessary to inquire into the customs of families having a gaddi 
in that part of the country and determine the devolution accordingly. 
It was probably to meet such difficulties that a Bill to settle the 
succession in respect of certain Talukdars was prepared in 1862, ‘to 
provide in detail for the manner in which the rule of primogeniture 
should take effect ’ (Sykes, p. 102). The object was to combine the 
principle of primogeniture with other piinciples and usages traditional 
to the country and dear to the people. This still did not become law, 
but in 1867 another Bill was introduced which afterwards became law 
as Act I of 1869, and which was said in the statement of objects and 
reasons to differ in no essential particular from the Bill introduced 
by Lord Canning in 1862. S. 22 provides in detail for the manner in 
which the rule of primogeniture should take effect. It was probably 
intended and expected that this would settle all cases in which a pri- 
mogeniture sawnd should be given.” 8 0.0. 45, at pp. 51-53. G 


9. When the lists mentioned in section 8 shall have been approved by 

Publication of Commissioner of Oudh, they shall be pub- 

lists, lished in the Gazette of India. After such publication, 

the first and second of the said lists shall not, except 
in the manner provided by section 30 or section 31, as the case may be 
be liable to any alteration ip respect of any names entered therein. 


Ss.9&i0] 
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If, at any time after the pubheation of the said lists, it appears to the 
Governor-General of India in Oomicil that the name of 
person has been wrongly omitted from, or wrongly 
entered in, any of the said lists, the said Governor- 
General in Council may order the name to be inserted in the proper list, 
and such name shall be published in the Gazette of India in a supplement- 
ary list, and such person shall be treated in all respects as if his name had 
been from the first inserted in the proper list. 

10. No persons shall be considered taluqdars or grantees within the 


None but persons 
named in lists to be 
deemed taluqdars or 
grantees. 


meaning of this Act other than the persons named in 
such original or supplementary lists as aforesaid. The 
Courts shall take judicial notice of the said lists, and 
shall regard them as conclusive evidence that the 

persons named therein are such taluqdars or grantees. 

(Kotes). 

General. 

(1) Section does not affect rights vested before Act came into force. 

This section cannot be construed so as to deprive the successors of the estates 
of a person who had died before this section came into operation, of 
right which they acquired on his death. 7 O.G. 2ot = 26 A. 119 ~S 
C.W.N. 801 = 31 I.A. 30 P.G. = G Bom.L.U. 238. H 

(2) Construction of Act— Protection of beneficial interests. 

Notwithstanding the strong language of the Act and, in particular, the enact- 
ment in S. 10, the Courts may nevertheless go behind the Act to the 
extent atleast of recognising trusts, and may give eSect to beneficial 
titles distinct from the statutory title under the Act. 25 A. 476 = 30 
LA, 209. (3 LA. 259 = 26 W.R. 55 ; 8 I.A. 215, R.). I 

(3) Estate declared to beheld intrust on behalf of joint family -Effect of Act I 

of 1869, 

{a) If a person had, before the passing of Act I of 1869, and at any time after 
the date of the summary settlement and sanad and after he had 
thereby acquired the right, which according to the provisions of the 
third section, he must be deemed to have acquired thereby, expressly 
declared that he held and would hold the estate in trust for the joint 
family as joint family estate governed by the mitcihshara, there can 
be no doubt that the estate would have been subject to the trust so 
declared, and it would not have been converted by Act I of 1869 into 
an estate held by him for his own sole use and benefit discharged 
from the trust. 6 1. A. 161, J 

(6) There can be no difference in this respect between an express trust and a 
trust implied or presumed from a fair and reasonable interpretation 
of the acts and declaration of the registered talukdar. {Ibid.) K 

(c) Notwithstanding the summary settlement, the sanad and the Act, the 
registered talukdar could make himself a trustee after the passing of 
Act I of 1869. (Ibid.) 
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General— (6’oncMed). 

(4) Estate in name of one member of joint family— Entry In lists I, III ¥ under 
S. 8— Gircumstances showing trust— Right of other members to share in the 
estate. 

Where one of the members of a joint Hindu family governed by the mitak- 
sharai was entered as talukdar of certain villages under lists I, III ^ 
V of Act I of 1869, but where the circumstances showed that such 
talukdar held the villages only in trust for the joint family, 
that the other members of the family were entitled to share 
therein, notwithstanding the strict provisions of S. 10 of the Act. 1 
0.0, Supp. 24. M 

IV, — Poioers of Taliiqdars mul Grantees to transfer and heqibeatli. 

11. Subject to the provisions of this Act, and to all the conditions 
under which the estate was conferred by the British 
Taluqdars and Government, every taluqdar and grantee, and every 
fe?^n?b?queathr^ ^ and legatee of a taluqdar and grantee, of sound 

mind and not a minor, shall be competent to transfer 
the whole or any portion of his estate, or of his right and interest there- 
in, during his lifetime, by sale, exchange, mortgage, lease, or gift, and to 
bequeath by his will to any person the whole or any portion of such 
estate, right, and interest. 

A married woman may makea bequest under this Act of any property 
which she could alienate by her own act during her life. 

Persons who are deaf or dumb or blind are not thereby incapacitat- 
ed for making a transfer or bequest under this Act if they are able to 
know what they do by it. 

One who is ordinarily insane may make a transfer or bequest under 
this Act during an interval in which he is of sound mind. 

No person can make a transfer or bequest under this Act while he is 
in such a state of mind, whether from drunkenness., or from illness, or from 
any other cause, that he does not know what he is doing. 

A transfer and a will, or any part of a will, the making of which has 
been caused by fraud or coercion, or by such importunity as takes away 
the free agency of the transferor or testator, is void. 

■ . (Notes). . . 

General, 

(1) Scope of Section 

{a) S, 11 gives not only to the original taluqdar, but to every heir and legatee 
of a taluqdar, power to transfer or to bequeath the estate which is 
■ granted to him. 10 0. 792 P.C. = 11 1.A, 135. N 

ib) The section is not. controlled by the proviso in S. 19 which declares that 
nothing in that section shall afieot wills made before the passing of 
the Act, {Ibid*) Q 
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Oeneral— fConcZMi^ed), 

ic) The proviso in S. 19 only applies feo the provisions contained in that section 
itself and not in the Act generally. (Ihid.) P 

{d) So, a will made by a taiuqdar before the Act could not fix an unalterable 
mode of descent. {Ibid.) Q 

(•2) Scope of section — Mahomedan Law. 

(а) Under this section every taiukdarand grantee is competent, subject to the 

provisions of the Act and the section, to transfer the whole or any 
portion of the estate, or of his right and interest therein, during his 
lifetime, by sale, exchange, mortgage, lease or gift ; and to bequeath 
by will to any person the whole or any portion of such estate, right 
and interest. 2 O.C. 244, K 

(б) It is not provided in the section or elsewhere in the Act that he can only 

make such transfers or bequests subject to the provisions of the law 
to which persons of his tribe and religion are subject. (Ibid), S 

(c) So, where a Mahomedan taiukhdhar and grantee within the meaning of 
S. 2 of the Act, made a gift of a share in a village to his wife “ and 
after her death to her children,” held that his power to create by gift 
inter vivos what in .Unglish Law is called an estate in remainder, 
was to be decided with reference to the provisions of the Act, and not 
the Mahomedan law. (Ibid.) T 

(3) Documents executed by Indian ladies, interpretation of— Appointment of heir to 
taiukdari estate by Hindu widow— Oudh Estates Act. 

(а) In an answer to an inquiry by executive ofiicers as to who was heir-appar- 

ent to the estate, the widow, who had succeeded to her husband’s 
taluk entered in lists 1 and 2 prepared under the Oudh Estates Act, 
stated in a petition that “she appoints S to be her heir,’ and that “ after 
her death S shall be proprietor of the estate. ” 

Seldj that when it is said ‘ I make S the owner (or the owner and heir) of my 
estate after my death,* the only interpretation to be put on the words 
is that the writer was appointing S to be heir in succession to herself, 
and not that she was declaring herself a mere trustee for her lifetime 
of the estate on behalf of S. 2 O.G. 372. U 

(б) In interpreting documents executed by Indian ladies, the most obvious 

meaning should be put upon them ; and they should not be construed 
so strictly as a document drawn by a trained English Attorney or 
solicitor. (Ibid.) Y 

(4) Will of Taluklidar— Rule of election, applicability of. 

The doctrine of election does not apply to the Wills of talukhdars made under 
Act I of 18-69. S. C. 222. W 

“ ” significance of— Daughter succeeding to a qualified interest under S. 22 

sub-Sec. (11)— Her power of disposal of the entire property. 

(a) The power of an heir to alienate his estate or his right and interest therein” 
refers to his estate, if he owned the estate, or his right and interest 
therein, if he owned less than the estate, 25 A. 476 = 30 I. A. 209 
(B.C.)=-5Bom.L.R. 833. . ^ 
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Heir*’’— {Concluded), 

(6) It is not meant by this section that every heir, whether absolute or quali- 
fied, of a talukhdar or grantee (and it would follow, every legatee, 
however limited his interest) has an absolute power to alienate the 
whole estate. {Ihid.) ¥ 

(c) Audit cannot be argued from the definition of “heir” in S. 2 of the Act 

as a person inheriting the property “ otherwise than as a widow ” 
that the legislature intended to confer under S. 11 upon all heirs 
other than widows, irrespective of the aiuonnt of their interest in the 
talukhdari estate, a power of disposal as regards the entire estate. 
(Ibid.) Z 

(d) For ill that case, the legislature must bo taken to have so departed from the 

ordinary principles of law as to empower people to alienate what may 
not belong to them, which wq should not do unless very clear langu- 
age is adopted by the legislature to that efiect. {Ibid.) A 

(e) So, where a woman succeeded to a talukhdari property, as heir of her mother, 

under sub-section 11 of S. 22 of the Act; held that notwithstanding 
the terms of S. 2 which defines an “heir” as a person who inherits 
property “otherwise than as a widow” under the Act, and the provisions 
of S. 11, she had no power of alienation greater than and irrespective 
of, her interest under the Hindu law. (Ibid.) B 


12. No transfer or bequest under this Act shall be valid whereby the 
vesting of the thing transferred or bequeathed may be 
delayed beyond the lifetime of one or more persons 
living at the decease of the transferee or testator and 
the minority of some person who shall be in existence at the expiration 
of that period, and to whom, if he attains full age, the thing transferred 
or bequeathed is to belong. 

(Note). 

Genera!. 

Scope of section. 

This section is applicable to gifts inter vims as well as bequests. 2 0.0. 244. G 


13. No taiuqdar or grantee, and no heir or legatee of a taiuqdar or 


Bestriction as to 
donees and legatees. 


grantee, shall have power to give or bequeath his 
estate, or any portion thereof, or any interest there- 
in, to any person not being either — 


(1) a person who, under the provisions of this Act, or under the ordi- 
nary law to which persons of the donor's or testator's tribe and religion 
are subject, would have succeeded 1 to such estate or to a portion thereof, 
or to an interest 2 therein, if such taiuqdar or grantee, heir or legatee, 
had died intestate or 


(2) a younger son of the taiuqdar or grantee, heir or legatee, in case 
the name of such taiuqdar or grantee appears in the third or the fifth of 
the lists mentioned in section 8, v. . , 
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except by an instrument of gifts or a will ^ executed ^ and attested, 
not less than three months before the death of the donor or testator, in 
manner herein provided in the case of a gift or will, as the case may be, 
and registered ^ within one month from the date of its execution. 

(Notes). 

A person who, under — succeeded,** 

(1) Scope of exemption in sub section (1). 

(а) 01. (1) of S. 13 of the Act refers to a person or persons who would in fact 

have succeeded under the Act or under the personal law if the Act 
had not been passed. 5 O.C. 345. B 

(б) It cannot be said that any person mentioned in S. '‘22 as a possible heir was 

intended to be included in the expression ‘‘would have succeeded under 
the provisions of the Act.” {Ibid.) E 

(c) For, if this latter construction is adopted, then cl, {2) of the section will 
have to be regarded as a surplusage. (Ibid.) F 

(2) “Would have succeeded,” meaning of. 

As to the meaning of the expression, see 7 O.C. 248 (P.C.) noted under S. 14, 
infra. G 

(3) Devise to one who would have been heir-at-law— Registration within one 
month unnecessary. 

A devise of a portion of a taluk made by a talukhdar entered in the second of 
the lists prepared under S. 8 of the Act, to the person who would have 
been heir-at-law to the taluk if the Act had not been passed, does not 
require to be made by a will registered within one month from the 
date of its execution. S.C. 222. (S.C. 198, B.), H 

(4) Devise of taluk to sister’s son — Registration of will. 

A sister’s son of an Oudh talukdar (when there is brother of the taluqdar) is 
not one of those, who, in the event of the taluqdar’s having died 
intestate, would have succeeded to an interest in his estate within the 
meaning of the exceptions in S. 13 (1) of the Oudh Estates Act, so as to 
dispense with the necessity for the registration of a will devising the 
taluk to such sister’s son. 10 C. 976 (P.C.) — 11 1. A. 121. I 

(5) Will of talukhdar in favour of maintenance holder—Registration necessary. 

A will made in favour of maintenance-holder under S. 24 of the Act, does not 
come within the exemption contained in sub-section 1 of S. 13 of the 
Act, and it would be of no validity, if unregistered as required by the 
section. S.C. 198. J 

2,—^* Or to an interest therein.** 

(1) Will in favour of widow — No male heirs — Registration unnecessary. 

(n) The framers of the law did not intend to limit the meaning of the term 
“ would have succeeded to an interest in the estate ” so strictly as to 
exclude a widow, even in the presence of male issue, and thereby to 
render a will executed in her favour inoperative, simply because it 
was not registered within three months of its execution. 10 C. 482 
(P.C.) -11 I. A. 1; But see 10 G. 976 (983). K 

(6) Held that a widow entitled to maintenance out of a taluq was to be con- 
sidered to have an interest in the latter, within the meaning of the 
section. (Ibid.) h 

14-0 
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2) UiiJ?egistered will gi¥mg maintenance to junior widow — Senior widow posses- 
sing power to adopt a son—Sight of junior widow to claim maintenance under 
will— Grant of maintenance though different relief claimed. 

[a) Where a talukdhar died childless leaving two widows, and had given by an 

unregistered will a power to his senior widow to adopt a son, and main- 
tenance to both his widows ; held that as, if there had been no will, the 
junior widow would have succeeded to an estate expectant on the deter- 
mination of the life-estate of the senior, although subject to be defeated 
by an adoption by the latter, this was an interest bringing her within the 
meaning of S. 13, para, (1) of the Act ; and consequently, that main- 
tenance bequeathed to her by the will was payable, notwithstanding 
that the will has not been registered. 15 G. 725 — 15 I. A. 127 (F.C.). M 

(6) Held also that maintenance was rightly decreed to the junior widow as she 
had sued upon the will, although she claimed, not maintenance, but a 
share in the estate equally with the senior widow, a claim which was 
however dismissed. (IM.) H 

3,— died intestate,*^ 

“Intestate” meaning of. 

{a) The word “intestate” in S. 13, el. (1) of the Act, means intestate as to the 
taluqdari estate ; and the use of the word does not exclude from the 
exception in that sub-section a son adopted under an authority confer- 
red by a taluqdhar’s unregistered will. 16 C. 556 (P.C.) = 16 I. A. 53.0 

(b) Where a taluqdhar by his will authorized his senior widow to select and 

adopt a minor male child of his family to be the owner of the entire 
riasati and the power was exercised accordingly ; held that the adop- 
tion could not be impeached either on the ground that the will and 
consequently the authority to adopt contained therein was not regist- 
ered, or on the ground that the adopted son was not within the class 
excepted by cl. 1 of the section, and could not therefore take under 
an unregistered will, {Ibid.) F 

4.—** By an instrument of gif t or wHfC* 

(1) Oral gift, validity of. 

(a) An oral gift made by a talukhdar in favour of a person who would have 
succeeded to an interest in the donor’s estate if he had died intestate 
was held valid. 5 0. C. 345. Q 

{b) But this decision was made without taking into consideration the eSect of 

S. 16 of the Act, which provides that no transfer of any estate or of 
any portion thereof or any interest therein made by a talukhdar 
under the Act shall be valid unless made by an instrument in writing, 
signed by the transferor and attested by two or more witnesses. 9 
O.C. 113 (5 O.C. 345, not H). ‘ H 

(c) An oral gift was held therefore to be invalid under the Act. (Ibid.) S 

2) ConBtmction of wills — Intention of testator— Costs. 

(d) "When, by acting on one interpretation of the words used, we are driven to 

the conclusion that the person using them is acting capriciously, with- 
out any intelligible motive, contrary to the ordinary mode in which 
mou in general act in similar cases, then, if the language admits of 
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two constructions, we may I’easonablj and probably adopt; that wMcIi 
avoids these anomalies, even though the construction adopted is not the 
most grammatically accurate. 15 C. 725 (P.G.) = 15 I. A. 127. T 

(b) Where a talukhdar died childless leaving two widows, and bequeathed, by 

an unregistered will, to the “Maharani Sahiba” his entire estate, and 
gave a power to the same to adopt a son to him ; held, that, to deter- 
mine whether the will referred to, in such bequest and power, only to 
the elder or to both the widows, extrinsic evidence of the testator’s 
intention was not admissible ; but that the true construction was that 
which would indicate a reasonable and probable intention consistent 
with his views, as evidenced by his conduct, and his will generally ; 
and that as his views appeared to favour single heirship, and the 
whole state of things, as well as the language of the will, pointed to 
the owner of the estate being one, and the donee of the power tc 
adopt being one, the words “ Maharani Sahiba ” were not here used 
as a collective term for both widows, but signified only the elder, 
although when qualified, as they were in another part of the will, 
they might include both. (Ibid.) U 

(c) In this case, costs were ordered to be paid out of the estate, owing to the 

difficulty of construction having been caused by the testator himself, 
and also regard being had to the circumstances and position of the 
parties. (Ibid.) Y 

5. — ** Executed.** 

“Execution,” what constitutes. 

A presentation of a will and codicil by the testator to a Registering Officer 
subsequently to their execution for the purpose of having them regis- 
tered, and an acknowledgment of their execution at the time of such 
presentation do not constitute a fresh “execution” within the 
meaning of the section. S.G. 222. W 

6. —** Registered,** 

(1) “ Registered,” meaning of. 

See S. 2 and notes thereunder. X 

(2) Registration, place and mode of. 

Where an Oudh Talukdhari, a purdanishin, having granted part of her 
talukdari to her daughter, sent for the Pargana Registrar for having 
the instrument registered under S. 18, Act I of 1869, and that officer 
attended at her house for her convenience, took her acknowledgment 
of the document, recorded the registration and filed a copy of the 
document in his office, held, that this proceeding was a complete and 
efiective registration of the document, and was substantially a regis- 
tration at the office of the Pargana district. 16 C. 468 (P.C.)~16 
I. A. 19. Y 

(3) Authority to adopt, if requires registration— Written authority to adopt and 
writing by which authority is exercised, distinction between. 

(a) The Oudh Estates Act, I of 1869,. does not require an authority to adopt a 
son to be registered. 16 0. ^56=16 LA. 63 (P*C.), % 
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6,—*^ Registered —{Concluded). 

(6) But a writing by which an authority to adopt a son is exercised, is required 
iohQmwntmgandregistered. {Ibid.) A 

(c) S. 17 of the Eegistration Act, III of 1877, which requires authorities to 
adopt to be registered, expressly excepts authorities conferred by will, 
(Ihid.) B 

(4) Will— Yalidity of will— Will of Oudh Talukdai? not registered under Ondh 
Estates Act, section 13— Subsequent addendum executed and duly registered 
referring to and explaining will. 

Where a will made by an Oudh talukdar was executed on the 29th of April, 
1881, but was not registered within one month of its execution under 
S. 13 of the Oudh estates Act, and on the 26tli of April, 1883, an 
addendum was made to it, in which the will was referred to and ex- 
plained, and the addendum was then duly executed as a will and 
registered on the same day, an objection that the original will had 
not been registered in accordance with S. 13 of the Oudh Estates Act 
and was therefore invalid, was overruled, and the document was held 
to be effective as a testamentary instrument whether the addendum 
was regarded as a codicil or a will. 25 A. 121 (P.C.). C 

V. — Transfers and Bequests* 

15. If any taluqd^r or grantee shall heretofore have transferred ^ or 
Transfers and be- bequeathed, or if any taluqdar or grantee, or his heir 
quests to taluqddrs or legatee, shall hereafter transfer or bequeath, the 
whole or any portion of his estate to another Taluqdar 
or grantee, or to such younger son as is referred to in section 13, clause 
2, or to a person who would have succeeded according to the provisions 
of this Act *2 to the estate or to a portion thereof if the transferor or testator 
had died without having made the transfer and intestate, the transferee 
or legatee and his heirs and legatees shall have the same rights and 
powers in regard to the property to which he or they may have become 
entitled under or by virtue of such transfer or bequest, and shall hold 
the same subject to the same conditions and to the same rules of succession 
as the transferor or testator. 

(Notes). 

General. 

Object of Ss. 15 & 15— Rule in 7 O.C. 258 criticised. 

{a) The object of this section and S. 15 was evidently to maintain the operation 
of the Act in the event of transfers or bequests to other Talukdhars or 
members of the transferor’s or testator’s family, and to annul it in 
the event of transfers or bequests to outsiders. 8 0.0. 45. B 

(b) In submitting the report of the Select Committee, Mr. Strachey in ex- 
planation of these sections stated:— “If these sections had been 
omitted and a Talukhdar to whose family the rule of primogeniture 
was applicahle had sold a patch of land to a shop-keeper^ the succes- 
sion to that field would have been for ever governed by the rule of 
primogeniture, although the succession to all the rest of the owner’s 
landed and other property would be governed by a different rule,” 
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Genera.l^{Go7ichided), 

(c) But, the result of the ruling in 7 O.G. 248, {P.C.), would be that if ataliikh- 
dar entered in lists I & II transfer or bequeath his estate to a younger 
son, in the presence of an elder one, the estate will be taken out of 
the operation of the Act, a result which was apparently not contem- 
plated by the framers of the Act. (Ibid,) E 

1.—** Transferred.*’ 

“Tmnsfer*’’ includes mortgage. 

The word “transfer” includes a mortgage ; and the section applies, therefore, 
not only to absolute transfers but also to transfers by way of mort- 
gages. 1 0.0. Supp. 36. F 

2.—** A person who would — Act,” 

“ Would have succeeded, ” meaning of . 

(а) Any person mentioned in S. 22 as a possible heir cannot be said to be “ a 

person who would have succeeded according to the provisions of the 
Act to the estate of the testator had he died intestate ’ ’ within the 
meaning of the section. 7 O.C. 248 = 26 A. 393 = 31 1. A. 132 = 3 Ind, 
Gas. 359 = 8 G.W.N. 699 = 1 A.L.I. 384 (P.C.) {Reversing 3 O.G. 
120). G 

(б) The expression “ would have succeeded ” must be confined to persons in the 

special line of succession that would have been applicable to the 
particular case if the transferor or testator had died intestate and the 
death had occurred at the date of the transfer, or, in the case of a gift 
by will, at the time when the succession opened. (Ibid,) H 

(c) In short the above expression is equivalent to the person or one of the 

persons to whom the estate would have descended according to the 
provisions of the special clause of S. 22 applicable to the particular 
case. (Ibid.) I 

(d) P, a talukhdar, who died in 1866, and whose name was entered after his 

death in lists I & II mentioned in S, 8, made over his estate by will 
to his younger son B, who died in 1890 intestate, leaving two widows, 
the appellants, but no male issue. The respondent, the son of B’s 
elder brother, the eldest male lineal descendant, of P, sued the appel- 
lants for proprietary possession of the estate on. the allegation that on 
B’s death intestate, became into the property under cl. (6) of S. 22 
of the Act. Held that S. 14 did not apply and therefore the respond- 
ent was not entitled to succeed to the estate under cl. (6), S. 22 of the 
Act. (Ibid.) J 

16. If any taluqdar or grantee shall heretofore have transferred or 
bequeathed, or if any talnqdar or grantee, or his heir 
quests to persons ^r legatee, shall hereafter transfer or bequeath, to 
out of line of succes- any person, not being a talukdar or grantee, the whole 
or any portion of his estate, and such person would 
not have succeeded according to the provisions of this Act to the estate 
or to a portion thereof if the transferor or testator had died without having 
made the transfer and intestate, the transfer of and succession to the pro- 
perty so transferred or bequeathed shall regulated by the rules which 
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would have governed the transfer of and succession to such property if 
the transferee or legatee had bought the same from a person not being a 
taluqdar or grantee. 

(Notes.) 

General. 

(1) Object of section. 

See 8 O.C, 45 noted under S, 14, as to object of the section. 1 

(2) Construction of section. 

S. 15 must be read in connection with Ss. 13 and 14 of tbe Act. If a case 
falls witbin S. 14, this section can have no application, 7 O.C, 248 
= 26 A. 393 = 31 LA. 132 = 11 Bom. L.R. 516 = 3 Ind. Gas. 359 = 8 
G.W.N. 699 = 1 A.L..J. 384 (P.C.). L 

16. No transfer of any estate, or of any portion thereof, or of any 
interest therein, made by a taliicidar or grantee, or by 
Transfers^to be m Lis heir or legatee, under the provisions of this Act> 
aUesTed.^^^^^ be valid, unless made by an instrument in writ- 

ing signed by the transferor, and attested by two 

or more witnesses. 

(Notes). 

/. — ^‘Unless made — writing , '' 

(1) Oral gifts validity of. 

An oral gift was held to be invalid under this section. 9 O.C. 113 (5 O.C, 
345, notF,). M 

(2) Crift—Oral gift in favour of wife by talukhdar. 

(< 2 ) All transfers made after the passing of the Act by Talukhdars, subject to 
tbe Act. must, in order to be valid, be made under the , provisions of 
the Act. 9 O.C. 113, M 

(6) Therefore, under S. 16, the gift by a talukhdar to his wife should be made 
in writing as provided by the section. {Ibid.) 0 


17. If any such transfer be made by gift, the gift shall not be valid, 
unless within six months after the execution of the 
Further requisites instrument of gift, the gift be followed by delivery by 
Inte^^kol. ^be donor, or his representative in interest, of posses- 
sion of the property comprised therein, nor unless 
the instrument shall have .been registered ^ within one month from the 
date of its execution. 

(Notes). 


General. 

(1) Oral gift by talukhdar to his wife* 

(a) There is not necessarily any conflict between Ss. 13 and 17 of the Act. 9 
O.C. 113. P 

(5) The general effect of Ss. 13, 16 & 17, in the case of gifts is that all gifts in 
order to be valid must be made in writing, signed by the transferor 
and attested by two or more witnesses, such writing must be register^ 
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within one month of execution, and the gift must be followed by 
delivery of possession by the donor or his representative within six 
months after execution of the document, and that unless the gift is 
in favour of a person belonging to the classes excepted by els. (1) and 
(2) of S. 13, the gift must be executed not less than three months before 
the death of the donor. (Ihid*) disapproved). Q 

( c) In a suit on a mortgage executed in 1896 by the first and second defend- 
ants in favour of the piaintifi, their mother (the present appellant) 
was impleaded as the third defendant, because the mortgaged pro- 
perty was recorded in her name in the revenue registers. The 
property was part of the estate of a Talukdar who died intestate in 
1895. His name was entered in lists I & III prepared under S. 8 of 
the Act ; and therefore under S. 22 of that Act, the eider of the two 
male defendants was entitled to succeed to his estate. The appel- 
lant’s case was that the property had been transferred to her by her 
husband (the talukdar) in 1892 by an oral gift, that she had from 
that date been in possession of the property and that her sons had no 
power to mortgage it to the plaintiff. 

Held, under the Oudh Estates Act the gift in favour of the appellant was in- 
effectual and invalid. (Ibid.) R 

(2) Verbal gift by talukdar, validity of. 

(fx) There cannot be a verbal gift of his estate by an Oudh talukdar. Id 
C.W.N. 641«7 A.L.J. 27d-ll O.L.J. 387 = 7 M.L.T. dlO = M.W.N. 
(1910), 110 = 6 Ind. Gas. 279 = 12Bom. L.B. 109 (P.C.). . S 

(6) Under S. 16 of the Act, a transfer by a talukdhar, to be valid must be ' 
made by an instrument in writing and attested by two or more wit- 
nesses, and S. 17 further requires a deed of gift to be registered with- 
in one month of its executiou. (J6jd.) T 

(c) And S. 18 of the Act cannot be read as implying an exception in the case 
of a gift to an adopted son. (J5id.) U 

*'iVor unless the instrument . . ..registered.** 

Meaning of section—Gift of absolute interest to vest at future time, 

(а) The meaning of the section is that it is requisite for the validity of a gift, 

either that possession of the property should be delivered as therein 
provided j or the gift should be registered as therein provided. 2 O.G. 
244. 

(б) If the meaning of the section is taken to be that a transfer by gift is not to 

be deemed valid unless 'tl) possession is delivered within six months 
after the execution of the instrument of gift, 'and (2) the instrument of 
gift is registered within one month from the date of its execution, then 
a gift of an interest in expectancy, such as an interest in reversion or 
remainder, cannot be made, as possession of such interest cannot be 
delivered. {Ibid.) W 

(c) But to place this meaning on' it makes it inconsistent with Ss. 11 and 12, 
from which it appears that interests in expectancy can be gifted, and 
with S. 13, from the provisions of which it appeals that a gift or such 
' " 4n: interest, if executed and attested and registered as therein provided, 

would be a valid gift. (Ibid.) ■ • ' X 
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1. — ‘ ^ Nor unless the instrument — registered* "--(Concluded } . 

(d) Further, in that case it the donor’s representative in interest resfued to 

give delivery of possession, the gift would be defeated ; and it can 
hardly have been the intention of the legislature to allow the donor’s 
representative in interest to defeat the donor’s intention to benefiting 
the donee. (Ibid.) Y 

(e) And also, if the clauses of the section were meant to be conjunctive, “and” 

would have been a more appropriate word than the words used, m., 
“nor unless.” (Ibid.) Z 

if) Therefore, a talukhdar is competent to make a gift during his life-time of any 
absolute interest in the estate to vest at a future time. (Ibid,) But 
see 9. 0.0. 113. A 


18. No taluqdar or grantee, and no heir or legatee of a taluqdar or 
grantee, shall have power to give his estate, or any 
or charitabirufel^^ portion thereof or interest therein, to religions or 
charitable uses, except by an instrument of gift execut- 
ed not less than three months before his death, and subject to the 
provisions contained in section 17. 


VI. — Testamentarij Succession. 

19. Sections 49, 50, 51, 54, 55, and 57 to 77 (both inclusive), and 
sections 82, 83, 85, and 88 to 98 (both inclusive), of 
Sections of Succes- Indian Succession Act (No. X of 1865), shall 

wills of taiuqdars. apply to all wills and codicils made by any taluqdar or 
grantee, or by his heir or legatee, under the provisions 
of this Act, for the purpose of bequeathing to any person his estate, or 
any portion thereof, or any interest therein : Provided that marriage shall 
not revoke any such will or codicil : Provided also that nothing herein 
contained shall affect wills made before the passing of this Act l- 

In applying the said sections to wills and codicils made under this 
Act, all words hereinbefore defined, and occurring in such sections, shall 
(unless there be something repugnant in the subject or context) be deemed 
to have the same meaning as this Act has attached to such words res- 
pectively. 

. ' . . ■ (Notes).^ 

Provided also that nothing, ...Act, ** 

Scope of proviso. 

(a) The proviso applies only to the provisions contained in this section, and not 
in the Act generally. 10 C. 792 (P.C.) = 11 1. A. 135. B 

ib) So it does not control the provisions of S. 11, wdhch gives a power of alien- 
ation inter vivos or by will to every talukdar and his heirs and 
legatees. (Ibid.) C 

(c) So a will made by a talukdar before the Act, was held not to fix an 
unalterable mode of descent. (Ibid.) . , . B 
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20. No taluqdar or grantee, and no heir or legatee of a taiuqdar or 
grantee, having a child, parent, brother, unmarried 

r^S^^chariUble ^ nephew, being the naturally- born son of a 

uses. brother of such taiuqdar or grantee, heir or legatee, 

shall have power to bequeath his estate or any part 
thereof or any interest therein exceeding in amount or value the sum 
of two thousand rupees to religious or charitable uses, except by a will 
•executed not less than three months before his death, and registered 'with- 
in one month from the date of its execution. 


(Notes). 

(General). 

Will-Necessity for registration. 

A subsequent will, which is not registered in accordance with S. 20 of the Act, 
is invalid as regards the taluhdari estates, and so it would not revoke 
the former will. 18 0. 1 = 17 1. A. 82 (P.C.). E 

VIL — Intestate Sitccession. 

21. In the next following section, unless where there is something 
‘ Son,’ ‘ descend- repugnant in the context, the words ‘son’ ‘descendants 

^brother ’^‘^wldow ’ ^daughter’ ‘ and ‘ brother,’ apply only to Najih-ul 

defined. ’ tarfain, and the word ‘widow’ applies only to a woman 

belonging to the ahl-ihradari of her deceased husband. 

22. If any taiuqdar or grantee whose name shall 
succets^on to^^Stes^ inserted in the second, third, or fifth of the lists 
tate taluqdars and mentioned in section 8, or his heir or legatee, shall die 
grantees. intestate as to his estate, such estate shall descend as 

follows, namely : — 

(1) — to the eldest son of such taiuqdar or grantee, or legatee, and his 
male lineal descendants, ^ subject to the same conditions and in the same 
manner as the estate was held by the deceased ; 

(2) — or if such eldest son of such taiuqdar or grantee, heir or legatee, 
shall have died in his lifetime, leaving male lineal descendants, then to the 
eldest and every other son of such eldest son successively, according to 
their respective seniorities, and their respective male lineal descendants, 
subject as aforesaid : 

(3) ■ — or if such eldest son of such taiuqdar or grantee, heir or legatee, 
•shall have died in his father’s lifetime without leaving male lineal 
descendants, then to the second and every other son of the said taiuqdar 
or grantee, heir or legatee, successively, according to their respective 
seniorities, and their respective male lineal descendants, subject as afore- 
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(4) — or in default; of such son or descendants, then to such son (if 
any) of. a daughter of such taluqdar or grantee, heir or legatee, as has- 
been treated by him in all respects as his own son, ^ and to the male lineal 
descendants of such son, subject as aforesaid; 

(5) — or in default of such son or descendants, then to such person as- 
the said taluqdar or grantee, heir or legatee, shall have adopted by a writ- 
ing executed and attested in manner required in case of a will, and register- 
ed, subject as aforesaid ; 

(6) — or in default of such adopted son, then to the eldest and every 
other brother ^ of such taluqdar or grantee, heir or legatee, successively,, 
according to their respective seniorities, and their respective male lineal 
descendants, subject as aforesaid ; 

(7) — or in default of any such brother, then to the widow of the 
deceased taluqdar or grantee, heir or legatee ; or, if there be more widows 
than one, to the widow first married to such taluqdar or grantee, heir or 
legatee, for her lifetime only ; 

(8) — and upon the death of such widow, then to such son as the said 
widow shall, with the consent in writing of her deceased husband, have 
adopted by a writing executed and attested in manner required in case of 
a will, and registered, subject as aforesaid ; 

(9) — or on the death of such first-married widow, and in default of a 
son adopted by her with such consent and in such manner as aforesaid,, 
then to the other widow, if any, of such taluqdar or grantee, heir or legatee, 
next in order of marriage for her life, and on the death of such other 
widow, to a son adopted by her with such consent and in such manner as 
aforesaid ; or in default of such adopted son, then to the other surviving 
widows according to their respective seniorities as widows, for their res- 
pectively lives, and on their respective deaths, to the sons so adopted by 
them respectively and to the male lineal descendants of such sons respect- 
ively, subject as aforesaid ; 

(10) — or in default of any such widow or of any son so adopted by 
her, or of any such descendant, then to the male lineal descendants, not 
being najih-ul-tarfain, of such taluqdar or grantee, heir or legatee, succes- 
sively, according to their respective seniorities and their respective male 
lineal descendants, Y^hethQt najih-xd-tarfain or not ; 

(11) — or in default of any such descendant, then to such persons as 
would have been entitled to succeed to the estate under the ordinary law to 
which persons of the religion and tribe of such taluqdar or grantee, heir or 
legatee, are subject. ^ 

Nothing contained in . the former part of this section shall be construed 
to limit the power of alienation conferred by section 11. 
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(1) Section not controlled by S. 3. 

The positive limitations contained in S. 22 of the Act are not in way controll-- 
ed by the provision in S. d, vis,, that the right acquired by virtue of 
the talukdari sanad should be subject to all the conditions affecting 
the talukdar contained in the sanad under which the estate is held. 
5 I. A. 1 = 1 C.L.R. 318. (P.C.). F 

(2) Sanad, conditions in, how far operatiYe— Statute if supersedes terms in sanad. 

id) S. 22 of the Act, in so far as it describes in the first ten of its sub-sections, 
the specific order of heirs preferred to the succession, must have force 
given to it to the effect of standing as a statutory substitute for any 
line of succession which might have been set forth in the sanad. 14 
O.W.N. 1010=12C.L.J. 303=8 M.L.T. 273 = 8 Ind. Gas. 422 {P.C.).G 

{b) .But when sub-section 1 1, a sub-section which comes at the close of the long 
list of specific stages of prescribed succession sets up the rule that, in 
default of any one taking under the previous-sub-sections there should 
be preferred ‘‘Such persons as would have been — heir or legatee are 
subject,” it is to be taken as meaning nothing else than a general 
relegation of parties to the situation in which they would have been 
found apart from the statute. (Ibid), H 

(c) And where that situation is found in the sanad itself, cases not covered by 

the rules of succession mentioned in sub-sections 1 to iO of S. 22,. 
must be decided with reference to the rights of parties as contained in 
the sn7^nd, which was the original title to the property. (Ibid), I 

(d) Where, therefore, the sanad granted to a talukdar whose name was duly 

entered in lists 1 & v of S. 8, provided that in case of a holder dying 
intestate, the estate would “ descend to the nearest male heir accord- 
ing i.o the rule of primogeniture;” he^d that this declaration and 
condition in the smiad being part of the original title to the property 
was an essential part of the ordinary law of the talukdar’s 
religion and tribe, which under cl. 11 of 3. 22 of the Act is to govern 
where the rules of descent specifically laid down in the previous por- 
tion of that section do not apply. (/M), J 

(3) Estate conferred upon female talukdar— Estate of ordinary Hindu widow — 
Right of transfer and bequest— Succession Act (XXXII of 1871), S, 31. 

(a) The estate conferred upon a talukdar, when such talukdar was a Hindu widow 
must be held to be an estate differing from that of a Hindu widow 
under ordinary law, inasmuch as it bestowed on her an absolute right 
of transfer during her life and of bequest at her death. S.C. 10 
(Affirmed in 5 J.A. 1 P.C.) , K 

■ (6) And whenever it is necessary to enforce the provisions of S. 22 of the Act, 

and there is a failure of all the heirs specified in els. 1 to 10 of the 
section, conflicting claims to the succession must, under cl. 11 of 
the section, be determined by the law by W’hich the Civil Courts are 
ordinarily bound to decide questions, regarding succession, inheritance, 
&c,, that is, in this Province the ordinary law set forth in S. 31, Act 
XXXIX of 1871, and the persons entitled to succeed must be sought 
amongst the heirs of the husband, and not of the widow. (Ibid). hi 
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General-— (CowcZwM) . 

(c) If it had been intended that an estate for which a Hindu widow was admit 
ted to engage as a talukdar should be held to be her self -acquired pro- 
perty, some specific provision to this effect would have been inserted 
in Act I of 1869. (Ibid), M 

(d) Intestate succession— Change of religion— Forfeiture of rights to succession- 
let XXI of 1850. ^ . 

(n) S. 22 of the Oudh Estates Act contains a complete code of succession 
ah intesiato^ and the person designated as next heir by that section 
does not forfeit his inheritance by having changed his religious faith. 
S.O. 171. H 

(b) Act XXI of 1850, was not first introduced into Oudh by Act XV of 1874, 
but was in force there since 1856, when the spirit of the Bengal 
Regulations was declared to be the law of Oudh. {Ibid). 0 

ic) Where, therefore, a talukdar died intestate in 1880, leaving a widow who had 
a life-estate in certain villages of the taluka, and where on her death, 
her creditors took possession of those villages by purchase in Court 
auction for debts contracted by the widow, and where a brother’s son 
of the deceased talukdar sued to recover possession of those villages by 
setting aside the sale, held, that the fact of the father of the plaint- 
iff having become a convert to the Mahomedan faith in 1843, could 
not operate as a forfeiture of his rights. (Ibid), P 

<6) Talukdari succession to answer to enquiry of Government —Declaration as to 
who should be heir — Effect. 

The official enquiries made of talukdats, at an early period of English adminis- 
tration , as to who were to be their successors, were not intended to 
derogate from the talukdar’ s rights in their heritable and transferable 
estates. So, a declaration made in answer to such an enquiry by a 
sanad-holding talukdar who was entered in lists 1 <fe 2, as to who 
should be his heir, does not operate to confer any estate upon the person 
named, to the prejudice of those who may have a right thereto, accord- 
ing to the law of succession governing the same. 27 0. 344 (P.C.) = 26 
LA. 194. Q 

/. — ** Male lineal descendants.” 

** Male lineal descendants, ” meaning of. 

(a) The expression — , is intended to include the descendants of a son dying in 
his father’s lifetime ; and this is apparent from sub-section (4), i.e., 
“ or in default of such son or descendants, then to such son of a 
daughter as has been treated by a talukdar in all respects as his 
own son and to the male lineal descendants of such son.” The 
estate is to go to the daughter’s son only in default of male lineal 
descendants of a second or third son. 18 G. 1 — 17 T.A. 82 (P.C.) R 

{h) In sub-section 4, male lineal descendants of a daughter’s son must have 
the same meaning as in sub-section 3, for by sub-section 5, the estate 
is to descend to a person adopted by a talukdar only in default of 
such son or descendants, viz., a daughter’s son or his male lineal 
descendants. (Ibid)* S 
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(c) The sixth sub-section says, in default of an adopted son the estate is 

to descend to the eldest and every other brother of the Talukdar 
successively according to their respective seniority and their respect- 
ive male lineal descendants. The words here should be held to have 
the same meaning as they have in sub-sections in 3 & 4. (Ibid), T 

(d) In sub-section 7, the words are “ in default of any such brother ” to the 

widow, omitting “descendants” but it was not intended by this 
omission to postpone the succession of male lineal descendants of 
brothers who died in the talukdar’s life-time till after the persons 
mentioned in sub-sections 7, 8, 9 and 10 and only to allow such male 
lineal descendants to succeed under sub-section 11 according to the 
ordinary law to which the talukhdar is subject. It is the reasonable 
construction that the brothers were intended to take in the same 
manner as sons. {Ibid), 0 

2,—** In all respects as his own sou/' 

(1) “In ail respects as a son,” meaning of. 

(a) The clause must be construed irrespectively of the spiritual and legal. 

consequences of an adoption under the Hindu law. 3 0- 626 (P.C.) 
= 1 C.L.R. 113 = 4 I. A. 228. Y 

(h) The Legislature, in passing the clause in question, did not intend to point 
to the practice {almost, if not wholly absolute) of constituting in the 
person of a daughter’s son a “putrica putra” or the son of an 
appointed daughter. (Ibid), W 

(c) This is also evident from the fact that this clause, like every other clause 
of the section, applies to all the talukdars whose names are included 
in the 2nd or 3rd lists prepared under the Act, whether they are 
Hindus, Mahomedans or of any other religion ; and it is not until all 
the heirs defined by the ten first clauses are exhausted, that, under 
the 11th clause, the person entitled to sitcceed becomes determinable 
by the law of his religion and tribe. (Ibid). X 

(b) Therefore, taking the whole section together, wherever it is shown by 

sufficient evidence that a talukdar not having male issue has so ex- 
ceptionally treated the son of a daughter as to give him in the family 
the place, consequence, and pre-eminence which would naturally 
belong to a son. if one existed, and would not ordinarily be conceded 
to a daughter’s son, and has thus indicated an intention that the 
person so treated shall be his successor, such person will be brought 
within the clause. (Ibid), Y 

(2j “ Treated in all respects as his son” test of. 

(а) Whenever the evidence shows that a daughter’s son has been treated by the 

talukdar in all respects as his own, it is sufficient to bring the case 
within sub-section (4) of this section. 21 0. 997 = 21 1. A. 163 (P.C.) 
{3C. 626 P. 0, B.). Z 

(б) This is a question of fact, and must be tried and determined by the same 

methods as other questions of fact. (Ibid), K 

(c) And it is very difficult, if not, impossible, to lajj- down a test for such a 

question in terms less wide than those of the Act itself. (Ibid), B' 
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all respects as bis own son*^-- {Concluded) . 

'(3) Descent of talukdari estate— Daughter’s son, treated as his own, preferred to 
widow of talukdar. 

A taluk entered in lists 2 & 3:of S. 8 of the Act, descends to a single heir by 
primogeniture, falling under the provisions of S. 22 of the Act. Under 
cl. 4 of that section, a daughter’s son who was treated by the taluk- 
dar as his own son, is entitled to succeed to his estate in preference to 
his widow. 21 G. 99? (P.C.) = 21 1. -A. 163 (3 C. 626 = 4 1. A. 228, 
Diss.) C 

3 Brother:^ 

(1) Brother, if includes brother of the half blood. 

There is nothing in S. 22 or elsewhere in the Act, which indicates that the 
term “ brother ” as used in S. 22, only means a brother of the full 
blood. Held, therefore, that a brother of the half-blood was a brother 
within the meaning of S. 22 cl. (6). 3 0. C. 210 ; 7 0. 0. 248 = 26 A. 
393 = 8 G.W.N. 699 = 11 Bom. L.R. 516 = 3 Ind. Gas. 359 = 1 A.L.J. 
384 (P.C.) B 

(2) Applicability of Sub-Section (6) Talukdari estate, suit for possession of— Succes- 
sion to intestate talukdars and grantees — Admission. 

F.G. owned an estate known a? Baragaon. His name was entered in the 1st, 
2nd and 5th lists prepared under S. 8, Oudh Estates Act, 1869. The 
estate granted to him by the British Government was known as 
Sirsawa. In 1872 he caused the name of his elder son A to be entered 
in the revenue registers in respect of Sirsawa and that of his younger 
son W in respect of Baragaon. F.G. died in 1873. From that time 
to the time he himself died, W was in possession of the Baragaon 
property. He died in November 1887 leaving a widow, the defendant ; 
and A died in September 1887 leaving a son, the plaintiff in the present 
suit. The suit was brought for possession of the Baragaon property 
by right of succession under cl. (6), S. 22, of the Act, In the written 
statement the defendant admitted, that “ W was the owner of the 
property in dispute” but contested the suit on several grounds. 

Held, that the defendant’s statement that W was the owner of the property in 
suit did not amount to an admission on her part that W was the 
legatee of F.G. Held further, that the. provisions of S. 22, Oudh 
Estates Act, are only applicable to a talukdar, or grantee, or the heir 
or legatee of a Talukdar or grantee and that the plaintiff, having failed 
to prove that W was the legatee of F. G., his suit, in so far as it was 
based upon that section, was not maintainable. 3 0.0.287. E 

(3) Construction of section — Son of deceased elder brother preferred to younger 

, brother. .. 

In construing this sub-sectiGn, the whole of the sub-sections should be looked 
at ; and under this sub-section brothers are entitled;, and the princi- 
ple of representation, found in the earlier clauses as to sons, must 
also be understood to apply to brother’s sons. 18 0.1 = 17 I. A. 82 
(P.C.) F 

(b) Held, therefore that the descendants of a deceased elder brother are pre- 
ferred as heirs to the younger surviving brother. (Ibid), (k 
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4, — Or iis default of any such— subi&ct,*^ 

( 1 ) Impartible talokdarl—Soccession — Hindu law, 

(a) A talukdari estate, entered in lists 1 & 2 prepared under S. 8 of the Act, 
descended by S. 2*2 sub-section (11) of the Act, to a person “ who 
would have been entitled to succeed to the estate under the ordinary 
law by which persons of the religion and tribe of the talukdhar would 
have been entitled.” Held that an estate which so descended was 
still subject to the provisions of the Act, and descended as an ini- 
partible estate. 23 A. 36d {P.C.)=28 I.A. 100 (18 0. Ill, B.) H 

<2) Talukdari estate, descent of. 

Where a talukdar estate was entered in the lists, Nos. 1 it 2, prepared under 
S. 8 of Act I of 1869, it descends, as an impartible estate, according 
to the rules pointed out in S. 22 of that Act, sub-S. 11 of which lays 
down that the descent should be to the heir according to Hindu Law. 
18C. 111«17I.A. 173 (P.C.) (5LA. IF.) I 

(3) Whether sub-section includes family custom. 

The effect of sub-S. 11, S. 22 of Act I of 1869 is simply to refer the parties to 
the law which would govern the descent of the property when the 
special provisions of the Act are exhausted. It clearly includes a 
family oastom, when such a family custom is established. 20 0. 649 == 
20 I.A. 77 (P.C.) J 

<4) Custom — Proof of — Wajib-ubarz, not referring to suit Yillages, etc., effect of. 
Where, in proof of a custom that females could not succeed in a family to the 
family estate, a wajib-uUarz was produced, which was not shown to 
refer to the suit villages or to belong to the family in which the 
custom was sought to be proved, it was held that such a document 
was no proof of the custom alleged to be proved. 20 0, 649 — 20 I.A. 
77 (P.C.) . K 

23. Except in the cases provided for by section 22, the succession to 
all property left by taluqdars and grantees, and their 
heirs and legatees, dying intestate, shall be regulated 
by the ordinary law to which members of the intes- 
tate’s tribe and religion are subject. 

(Notes), 

The ordinary law — subject*^ 

Whether ‘‘ ordinary law ” includes family custom. 

The expression “the ordinary law to which members of the intestate’s tribe 
and religion are subject” includes any “family custom.” 12 0.0. 
304 (P.C.)=6 A.L.L 767 = 10 O.L.J. 216 = 13 C.W.N. 1073 = 11 Bom. 
L.R. 890 (20 I.A. 79, R.) L 

VIII.— Maintenance, 

2^. When any taluqdar or grantee, or his heir or legatee, dies leaving 
, him surviving such relatives as are hereinafter men- 
.surviving relatives tioned, the person for the time being m the possession 
gLntees^^^^^ estate of the rents and profits thereof shall be 


General rule of 
.succession to intes- 
tate taluqdars and 
grantees. 


liable to pay to each of such relatives during bis or her 
life, or for such other period as is hereinafter mentioned, by twelve equal 
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monthly payments, an annuity in accordance with the custom of the 
country not exceeding such amount as is hereinafter mentioned : Provided! 
that* such relative was at the date of the death of the deceased living 
together with him : Provided also that such relative is and continues tO' 
be without any other adequate means of maintenance. 

If any part of such estate shall have been transferred or bequeathed 
by the deceased, the person for the time being in possession of such part, 
or of the rents and profits thereof, shall be liable to pay proportionate 
parts of the said annuities during the continuance thereof respectively. 

(Notes). 

(General), 

Will in favour of maintenance holder— Not exempted from Registration under 
S. 13cl. (1). 

A will in favour of a maintenance holder under this section, by a talukdar 
does not come within the exemption contained in sub-section 1 of 
S. 13 of the Act ; and would be invalid, if unregistered. S.C. 198. M. 

25. In the case of the grand-parents, parents, and 

parentsT^anl^senior senior widows of the deceased, the maximum amount 
widows. of the annuity shall be as follows : — 

(a) where the annual revenue payable to Government in respect of 
the estate is or exceeds 1,50,000 rupees — a sum not exceeding 
6000 rupees : 

{b) where such revenue is or exceeds 1,00,000 rupees, but is less 
than 1,50,000 rupees— a sum not exceeding 2,400 rupees : 

(o) where such revenue is or exceeds 50,000 rupees, but is less 
than 1,00,000 rupees— a sum not exceeding 1,200 rupees : 

{d) where such revenue is or exceeds 25,000 rupees, but is less 
than 50,000 rupees— a sum not exceeding 600 rupees : 

(/?) where such revenue is or exceeds 15,000 rupees but is less 
than 25,000 rupees— a sum not exceeding 360 rupees : 

if) where such revenue is or exceeds 7,000 rupees, but is less than 

15,000 rupees — sum not exceeding 240 rupees ; and 

ig) where such revenue is less than 7,000 rupees — a sum not 

exceeding 180 rupees. 

In the case of a junior widow of the deceased, the maximum' 
Junior widow. amount of the annuity shall be one-half of the maxi- 
mum amount to which a senior widow of the deceased! 
would be entitled under the former part of this section. 

26. In the case of brothers and minor sons of the 
deceased, the maximum amount of the annuity shall 
be a sum not more than 1,200 rupees. 


Brothers and 
minor sons. 
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In the ease of 
Nephews. 


Unmarried daugh- 
ters, widows of sons 
and brothers, and 
inferior widows. 

Continuance of 
annuities. 


nephews of the deceased being fatherless minors, the 
maximum amount of the annuity shall be a sum hot 
more than 600 rupees. 

27. In the case of unmarried daughters of the 
deceased, widows of his sons and brothers, and his 
widows not of his ahhi-hradari, the maximum amount 
of the annuity shall be a sum not more than 360 rupees. 

28. Subject to the provisions hereinbefore con- 
tained, the said annuities shall continue — 


(a) in the case of a minor son or a minor nephew, till he ceases to 
be a minor; 

{h) in the case of a daughter or widow, till she voluntarily leaves the 
household of the heir or legatee of the deceased, or would,, 
according to the custom of the country, cease to be entitled to* 
maintenance ; and 

(<?) in all other cases, till the annuitant dies. 

(Notes), 

General. 

Section has no retrospective effect. 

S. 28 of Act I of 1869’lias no retrospective effect, but merely provides for the 
annuities to be made for the relatives of talukhdars and grantees who 
might die, and does not affect awards already made and decreed under 
S, 33 of the Act. S.G. 42. N 


IX. — Miscellaneous. 

29. Every Muhammadan taluqdar, grantee, heir, or legatee, and every 

^ ^ ^ widow of a Mahammadau taluqdar or grantee, heir 

taluqdars and gran- ^r legatee, with the consent in vriting of her deceased 
tees empowered to husband, shall, for the purposes of this Act, have 
power to adopt a son whenever, if he or she were a 
Hindu, he or she might adopt a son. 

Such power shall be exercisable only by writing executed and attest- 
ed in manner required by section 19 in case of a will and registered. 

30. Any taluqdar or grantee whose name has been entered in the 
Alteration of rules third or fifth of the lists mentioned in section 8, or 

his heir or legatee, may at any time hereafter, present 
to the Chief Commissioner of Oudh a declaration in 
writing, executed and registered in the manner requir- 
ed by this Act for the execution and registration of an 
instrument of gift, that he is desirous that the succession to his estate 
shall, in case of his intestacy, cease to be regulated in the manner describ- 
ed in section 22, and that it shall in future be regulated by the ordinary 
law to which members of his tribe and religion are subject. 

On receiving such declaration, the said Chief Commissioner shall 
cause to be inserted the name of such taluqdar or grantee, heir or legatee,, 
in the fourth or sixth (as the case may be) of the lists mentioned in 
16— JS 


of intestate succes- 
sion in cases of taluq - 
dars and grantees 
named in list 3 or 
list 5. 


m 


Act I of 1869 (ouBH estates). 


[Ss. 30 to 33 


section 8, and shall cause a note thereof to be made in the proper place 
in the third or fifth (as the case may be) of the said lists, and the succes- 
sion to such estate shall thenceforward, in case of intestacy, be regulated 
in the manner provided by section. 

31. Any taluqdar or grantee, heir or legatee, may, at any time here- 

, ^ ^ ^ after, present to the Chief Commissioner of Oudh a 

nary law of succes- declaration in writing, executed and registered in the 

manner required by this Act for the execution and 
registration of instruments of gift, that he is desirous that his estate 
should in future be held subject to the ordinary law of succession to which 
members of his tribe and religion are subject. 

On receiving such declaration, the Chief Commissioner shall cause a 
note thereof to.be made in the proper places in each of the lists mentioned 
in section 8 in which the name of such taluqdar or grantee, heir or legatee, 
has been entered, and thenceforward none of the provisions of this Act 
•shall apply to such estate, which shall thenceforward be held subject in 
.all respects to the ordinary law of succession to which members of his 
tribe and religion are subject. 

32 . Nothing hereinbefore contained shall affect any right which the 
Saving of rights of creditors of any person making a transfer or bequest 

•creditors. under the provisions of this Act would have possessed 

as against the property comprised in such transfer or bequest if this Act had 
not been passed. 

33 . And whereas bodies of taluqdars ^ have in several cases made 

awards ^ respecting the provision to be made for cer- 

Awards as to com- relatives of taluqdars, and it is expedient to ren- 

pensation and mam- ■ V ^ A 

tenance. der such awards legally enforceable, it is hereoy fur- 

ther enacted that every such award shall, if approved 
by the Financial Commissioner of Oudh, and filed in his Court within six 
months after the passing of this Act, be enforceable as if a Court of compe- 
tent jurisdiction had passed judgment according to the award, and a 
decree had followed upon such judgment. 

(Notes)* 

General. 

/. — ** Bodies of taluqdars,** 

IfiThether Committee of talukdars a Court — Their decision on question outside their 

jurisdiction— Its effect as res judicata. 

(a) A Committee of talukhdars is not in any sense a Court, much less a Court 
with such jurisdiction as is described in S. 13 of the C.P.C., 1882, as 
essential to found an estoppel by res judizata. 9 Bom. L.R. 757 
(P.C.) = 6C.L.J. 13 = 11 C.W.N. 841. 0 

ih) Where that Committee had no jurisdiction to decide the question of adoption, 
their decision based on their conclusion as to that point, refusing to 
award maintenance, has no judicial validity, although the same may 
have been affirmed by the Financial Commissioner. {Ibid.) 
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2,— Awards,** 

(1) Estate of sanad-holding talukdhars — Lineal primogeniture by custom, proof of — 

Award under S. 33, in dispute between ancestors of present parties. 

Where the question was whether the talukdhari estate devolved npoii a .single 
heir a custom of lineal primogeniture, held, that an award made 
several years ago by a body of talukdhans as arbitrators within this 
section, between the members of the family other than the present 
disputants, was admissible as evidence of what the custom was as to 
the evolution of the estate. (6 0.81 P.C. = ‘25 I. A. 161 = 2 G.W.N. 
737). Q 

(2) Suit for possession of Guzara land— Estate for life— Grant for maintenance in 
perpetuity, how to be construed—Award by British Indian Association. 

Case in which it was held that certain orderseof the British'Indian Association 
did not amount to an award under the section. 7 O.C. 90. E 

SCHEDULES. 

First Shedule. 

{See section S). 

I. 

From C. Beadon, Esq., Secretary to the Government of India, Foreign 
Department, to C.J. Wingfield, Esq., Chief Commissioner of Oudh — 
{No, 6268i dated 10th October, 1859). 


No. 1091, dated 
the 4th June. 

No. 1377, dated 
the 15th July. 


I AM directed by the Govern or -General in Council 
to acknowledge the receipt of your Secretary’s letters 
noted in the margin, relative to the taluqdari settlement 
of Oudh. 


2. His Excellency in Council, agreeing with you as to the expediency 
■of removing all doubts as to the intention of the Government to maintain 
the taluqdars in possession of the taluqas for which they have been per- 
mitted to engage, is pleased to declare that every taluqdar with whom a 
summary settlement has been made since the re-occupation of the province, 
has thereby acquired a permanent hereditary and transferable proprie- 
tary right, namely, in the taiuqa for which he has engaged, including 
the perpetual privilege of engaging with the Government for the revenue 
of the taiuqa. 

3. This right is, however, conceded, subject to any measure which 
the Government may think proper to take for the purpose of protecting 
the inferior zemindars and village-occupants from extortion, and of 
upholding their rights in the soil in subordination to the taluqdars. 

4. The Governor-General in Council desires that you will have ready, 
by His Excellency’s arrival at Lakhnau, a list of the taluqdars upon 
Vfhom a permanent proprietary right has now been conferred ; and that 
you will prepare sanads to be issued to these taluqdars at that time. The 
sanads will be given by, and will run in the name of, the Chief Commis- 
:sioner, acting under the authority of the Governor- General. 
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5, I am directed to add that, as regards zemindars and others, not 
being taluqdars, with whom a summary settlement has been made, the 
orders conveyed in the Limitation Circular, No. 31 of the 28th of January, 
1859, must not be strictly observed. Opportunity must be allowed at the 
next settlement to all disappointed claimants to bring forward their claims,, 
and all such claims must be heard and disposed of in the usual manner. 

IL 

From C. Beadon Esq., Secretary to the Governme^it of India, Foreign 

Department, ivith the Governor-General, to Chief Commissioner, Oudh — 

{No, 23 dated 19th October, 1859), 

I AM directed by his Excellency the Governor- General to acknowl- 
edge the receipt of your demi-official letter of the 15th instant, enclosing 
a form of sanad to be given to the taluqdars of Oudh, granting them a 
full and permanent proprietary right in the taluqas for which they have 
severally been permitted to engage at the summary settlement. 

2. This form of sanad is generally approved, and a revised copy, with 
some few alterations, is herewith enclosed for adoption and for careful 
translation into the Hindustani language, in which the sanads will be 
prepared. 

3. The sanads declare that while, on the one hand, the Government 
has conferred on the taluqdars and on their heirs for ever the full pro- 
prietary right in their respective estates, subject only to the payment of' 
the annual revenue that may be imposed from time to time, and to certain 
conditions of loyalty and good service, on the other hand, all persons 
holding an interest in the land under the taluqdars will be secured in the 
possession of the subordinate rights which they have herefcofore enjoyed. 

4. The meaning of this is that, when a regular settlement of the pro- 
vince is made, wherever it is found that zamindars or other persons have 
held an interest in the soil intermediate between the raiyat and the taluqdar,. 
the amount or proportion payable by the intermediate holder to the taluqdar 
and the net jama finally payable by the taluqdar to the Government, 
will be fixed and recorded after careful and detailed survey and inquiry 
into each case, and will remain unchanged during the currency of the 
settlement, the taluqdar being, of course, free to improve his income and 
the value of his property by the reclamation of waste-lands (unless in cases 
where usage has given the liberty of reclamation to the zamindar), 
and by other measures of which he will receive the full benefit at the' 
end of the settlement* Where leases (pattas) are given to the subordinate 
zamindars, they will be given by the taluqdar, not by the Government. 

5. This being the position in which the taluqdars will be placed, they’ 
cannot, with any show of reason, complain if the Government takes 
ejffectual steps to re-establish and maintain in subordination to them the- 
former rights, as those existed in 1855, of other persons wffiose connexion- 
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with the soil is in many cases more intimate and more ancient than theirs; 
and it is obvious that the only effectual pi'otection which the Govern- 
ment can extend to these inferior holders, is to define and record their 
rights, and to limit the demand of the taiuqdar as against such person 
during the currency of the settlement to the amount fixed by the Govern- 
ment as the basis of its own revenue- demand. 

6. What the duration of the settlement shall be, and what proportion 
of the rent shall be allowed in each case to zamindars and taluqdars, are 
questions to be determined at the time of settlement. 

The Governor-General agrees in your observation that it is a bad 
principle to create two classes of recognized proprietors in one estate, 
and it is likely to lead to the alienation of a larger proportion of the land- 
revenue than if there were only one such class. But whilst the taluqdari 
tenure, notwithstanding this drawback, is about to be recognized and re- 
established, because it is consonant with the feelings and traditions of the 
whole people of Oudh, the zamindari tenure intermediate between the 
tenures of the taiuqdar and the raiyat is not a new creation, and it is a 
tenure which, in the opinion of the Govern or- General, must be protected. 

Second Schedule. 

{See section 4,) 

(1) Dig-Bijay Singh, Eaja of Balrampur. 

(2) Eao Hardeo Bakhsh Singh of Katiari. 

(3) Kashi Parshad, Taiuqdar of Sissendi. 

(4) Jhabba Singh, Zamindar of Goral Khera. 

(5) Chandan Lai, Zamindar of Moraon (Baisvrara). 

Lord Cannmg's Proclamation of 15th March, 18S8, 

The Army of His Excellency the Gommander-in-Ohief is in possession 
of Lucknow, and the city lies at the mercy of the British Government, 
whose authority it has for nine months rebelliously defied and resisted. 

This resistance, begun by a mutinous soldiery, has found support 
from the inhabitants of the city and of the Province of Oudh at large. 
Many who owed their prosperity to the British Government, as well as 
those v/ho believed themselves aggrieved by it, have joined in this bad 
cause, and have ranged themselves with the enemies of the State. 

They have been guilty of a great crime, and have subjected themselves 
to a just retribution. 

The capital of their country is now once more in the hands of the 
British troops. 

From this day it will be held by force which nothing can withstand, 
and the authority of the Government will be carried into every corner of 
the province. 
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The feime, than, has come at which the Eight Hon’ ble the G-overnor- 
General of India deems it right to make known the mode in which the 
British Government will deal with the talukdars, chiefs, landholders, of 
Oudh, and their followers. 

The first care of the Governor-General will be to reward those who 
have been steadfast in their allegiance at a time when the authority of the 
Government -was partially overborne, and who have proved this by the 
support and assistance which they have given to British officers. 

Therefore, the Eight Hon’ble the Governor-General hereby declares, 
that Drig Bejay Singh, Eajah of Balrampur, Kulwant Singh, Eajah of 
Pudnaba, Eao Hurdeo Bux Singh, of Katiari, Kashi Prasad, Talukdar of 
Sissendi, Jhabbar Singh, Zemindar of Gopal Khera, and Ohandan Lai, 
Zamindar Moraon (Baiswara), are henceforward the sole hereditary pro- 
prietors of the land which they held when Oudh came under British rule, 
subject only to such moderate assessment as may be imposed upon them, 
and that these loyal men will be further rewarded in such manner and to 
such extent as, upon consideration of their merits and their position, the 
Governor-General shall determine. 

A proportionate measure of reward and honour, according to their 
deserts will be conferred upon others in whose favour like claims may be 
established to the satisfaction of the Government. 

The Governor- General further proclaims to the people of Oudh, that, 
with the above mentioned exceptions, the proprietary right in the soil of 
the province is confiscated to the British Government, which will dispose 
of that right in such manner as to it may seem fitting. 

To those talukdars, chiefs, landholders, with their followers, who shall 
make immediate submission to the Chief Commissioner of Oudh, surren- 
dering their arms, and obeying his orders, the Eight Hon’ble the Governor 
General promises that their lives and honour shall be safe, provided that 
their hands are not stained with English blood murderously shed. But 
as regards any further indulgence which may be extended to them, and 
the condition in which they may hereafter be placed they must know 
themselves upon the justice and mercy of the British Government. 

To those amongst them who shall promptly come forward and give to 
the Chief Commissioner their support in the restoration of peace and order, 
this indulgence will be large, and the Governor-General will be ready to 
view liberally the claims which they may thus acquire to a restitution of 
their former rights. 

As participation in the murder of English men or English women 
will exclude those who are guilty of it from all mercy, so will those who 
have protected English lives be specially entitled to consideration and 
leniency. 
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Amend mea t of 
definition of “ regis- 
tered ” in section 9 
of Act 1 of 1869. 


“ Begistered.’ 


Passed by the Govemo^^-General of India in Goimcil, 

(Received the assent of the Governor-General on the 12th June, 1885). 

An Act to amend the Oudh Estates Act, 1869. 

Wheeeas it is expedient to amend the Oudh Estates Act, 1869 ; It I of 1869. 
is hereby enacted as follows : — 

1. Subject to the saving in section 2 of this Act, for the definition of 
“ registered in section 2 of the said Act there shall be 
deemed to have been substituted from the date of 
the passing of the said Act of the following ” definition, 
namely : — 

‘Registered’ means — 

“(«) in the case of a Will, registered according to the law for the 
time being in force relating to the registration of assurances, 
or deposited wdth a Registrar according to the Law for the 
time being in force relating to the deposit of wills ; and 
(b) in the case of any other instrument, registered according to 
the law for the time in force, relating to the registration of 
assurances.” 

certain ^ Nothing in section 1 shall affect any wdll — 

(a) declared by a judicial decision pronounced before passing of 
this Act to be invalid on the ground that it was not registered 
in accordance with the provisions of the said Act, or 
{b) of which the validity is at the time of the passing of this Act 
being questioned on that ground in a suit commenced before 
the t^venty- third day of October, 1884. 
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ADMINISTRATOE GENERAL’S ACT, 1874 

(Act II OF 1874.) 


Preamble. 


[Passed on the 10th Febriiary, 1874.] 

An x\ct to consolidate and amend the law relating to the office and duties 
of Administrator General. 

Whereas it is expedient to consolidate ^ and amend the law relating 
to the office and duties of Administrator General ; It 
is hereby enacted as follows : — 

(Notes). 

L — ** Whereas it is expedient to consolidate,** 

(1) Object of consolidating Statute. 

The very object of consolidating a Statute is to collect the statutory law 
bearing upon a particular subject, and to bring it down to date, in 
order that it may form a useful Code applicable to the circumstances 
existing at the time when the consolidating Act is passed. 22 C. 788, 
(P.C.)=:22LA. 107. A 

(2) Interpretation of cosolidating statute. 

In dealing with a consolidating statute, it is not required that each enactment 
must be traced to its original source, nor, when that is discovered, 
must it be construed according to the state of circumstances which 
existed when it first became law. 22 C. 788 (P.C.)=22 I.A, 107. B 

(3) Interpretation of Act-Proceedings of Legislature. 

It is not competent for Courts to refer to proceedings of the Legislature as 
legitimate aids to the construction of law. The same reasons which 
exclude these considerations when the clauses of an act of British Legis- 
lature are under construction, are equally cogent in the case of an 
Indian Statute. 22 G. 788 (P.C.)=:22 I.A. 107. C 

PAET I. 

Preliminary. 

1. This Act may be called the Administrator 
General’s Act, 1874 : 

It extends to the whole of British India and, so far as regards British 
subjects of Her Majesty, to the dominions of Princes 
Local extent. States in India in alliance with Her Majesty ; 

And it shall come into force at once^ 


Short title. 
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Act 11 of 1874 (administeatoe geneeal’s). [Ss. 1 & 2 

(Motes). 

Oeneral. 

(1) StatemcEt of Objects and Reasons. 

. }?0|. see Gazette of ; India , 187 2 , Pt . , 

V, p. 128. ; :B 

N,B.— The Administrators General and Official Trustees Act, (V of 1902), 
should be read with, and taken as amending, this Act ; see Act V of 
1902, S. 10. 

(2) Discussion in Council. 

Pof Council, see Gazette, of India 1871, Supplement, p. 1640; 

ibid, 1872, Supplement, p. 175 ; ibid. Extra Supplement, dated 20th 
Sept. 1873, p. 16 ; ibid., 1874, Supplement, p. 101, and Extra Supple- 
ment, dated 17th February, 1874, p. 15, B 

(3) Act where declared in force. 

Act II of 1 874 has been declared in force, 

(i) in British Baluchistan, see the British Baluchistan Laws Regulation (I 

of 1890), S. 3, Bal. Code ; 

(ii) in the Santbal Parganas, see Santhal Parganas Settlement Regulation 

(III of 1872), S. 3, as amended by the Santhal Parganas Justice and 
Laws Regulation (III of 1899), S. 3, Ben.* Code ; 

(iii) in the Hill District of Arakan, see the Arakan Hill District Laws 

Regulation (IX of 1874), S. 3, Bur. Code ; 

(iv) in Angul and the Khondmals, see the Angul District Regulation (I of 

1894), S, 3. 

(v) The Act has been declared, under S. 3 {a) of the Scheduled Districts 

Act (XIV of 1874), to be in force in the following Scheduled Districts, 
namely : — 

the Districts of Hazaribagh, Lohardagaand Manbhum, and Pargana Dhalbhum 
and Kolhan in the District of Singbhum, see Gazette of India, 1881, 
Pt. I, p, 604. The District of Lohardaga then included the Palaman 
District, separated in 1894 ; Lohardaga is now called the Ranchi 
District, see Calcutta Gazette, 1899, Pt. I, p. 44, 

(vi) The Act has been extended, under S. 5 of the same Act, to the North- 

Western Provinces Tarai, see Gazette of India, 1876, Pt. I, p. 505. 

(vii) The Act has been declared in force in Upper Burma generally (except 

the Shan States), by the Burma Laws Act (XIII of 1898), S. 4 (1) 
and Sch. I, Bur. Code. 

(viii) It has also been extended to the Shan States, see S, 4 and Schedule 
to the Shan States Laws and Criminial Justice order, 1895, printed, 
Burma Gazette, 1895, Pt. I, p. 262. F 

2. Act No. XXIV of 1867 {to consolidate and amend the laio relating 
to the office and duties of Administrator General) and 
RepeaTo?Acts!™^^^ {to facilitate administration to 

the estates of deceased British Subjects in the Hydera- 
bad Assigned Districts) and Act No. V of 1870 (so far as it relates to the 
Administrator General) are hereby repealed. - . . 


Ss. 2 & 3] Act 11 of 1874 (administrator GESTEEAL’s). 


Interpre fc a t i o n 
clause. 


Ail things duly done under any of the enaotments hereby repealed 
shall be considered as having been done under this Act, 

3. In this Act, unless there be something re- 
pugnant in the subject or context,-— 

** Presidency of Bengal ” ^ includes — 

(a) the territories for the time being respectively under the Gov- 

ernments of the Lieutenant-Governors of Bengal, the North- 
Western Provinces and the Punjab; 

(6) the territories for the time being respectively under the adminis- 
trations of the Chief Commissioners of Oudh, the Central Pro- 
vinces, Burma, 2 Ajmere and Merwara, Assam and the 
Andaman and Nicobar Islands ; 

(c) such of the dominions of Princes and States aforesaid as the 
Governor General in Council may, by notification in the Gazette 
of India, from time to time direct: ^ 

** Presidency of Madras” includes — 

{a) the territories for the time being under the Government of the 
Governor of Port St. George in Council ; 

(b) such of the dominions aforesaid as the Governor General in 

Council may, by notification in the Gazette of India, from 
time to time direct ; ^ 

(o) Coorg ; 

{d) Mysore ; 

“ Presidency of Bombay ” means — 

(a) the territories for the time being under the Go vernment of the 
Governor of Bombay in Council and under the administration 
of the Chief Commissioner of British Baluchistan ; ^ 

{b) such of the dominions aforesaid as the Governor General in 
Council may, by notification in the Gazette of India, from time 
to time direct ; ^ 

(c) the Hyderabad Assigned Districts : 

“ Pr e s i d e n c y- ** Presidency-town ” means the town of Calcutta, 

town,” Madras or Bombay, as the case may be: 

“ Government means the Governor General in Council, so far as 
“ Government ” relates to the Presidency of Bengal ; the 

person for the time being administering the executive 
government of the Presidency of Fort St. George, so far as the Act relates 
to the Presidency of Madras ; and the person for the time being adminis- 
tering the executive government of the Presidency of Bombay, so far as 
the Act relates to the Presidency of Bombay : 


“ Presidency 
Rombay.” 


Act ll of 4875 (administrator general’s). 


[S. 3 


“ Next of kin.” 


“ Officer.” 

“ soldier 
“Soldier/’ 

“ Assets,” 


** letters of administratioB ” shall include any 
letters of administration, whether general or limited, 
or with a will annexed, and letters colligenda hona: 
‘‘next of kin ” ^ includes a widower or widow of a deceased person, 

or any other person who by law and according to the 
practice of the Courts, would be entitled to letters of 
administration in preference to a creditor or legatee of the deceased : 

“officer” means a commissioned officer of Her 
Majesty’s Army, or of Her Majesty’s Indian Army : 

means a soldier of Her Majesty’s Army, or European 
soldier of Her Majesty’s Indian Army, including a 
warrant and a non-commissioned officer : 

“ assets ” includes immoveable as well as move- 
able property. 

(Notes). 

Presidency of Bengal** 

N.B.— For power to divide the “ Presidency of Bengal” into Provinces, see 
S. 68, infra, 

2,--**Barnja,** 

N.B. — “ Burma ” was substituted for “ British Burma ” in this section by the 
Indian Succession Law Amendment Act (II of 1890), S. 10. 

3.—** And under the ad ministration of the Chief Commissioner of British 

Baluchistan,** 

N.B. — These words were added by S. 10 of Act II of 1890. 

4,-'** Such of the dominions, etc,** 

(1) Native States included within the Presidencies for purposes of the Administrator- 
General’s Act (II of 1874). 

No. lOl-F, [Judicial), dated the 19th July, I87S.—ln exercise of the power 
conferred by S. 3 of Act II of 1874; (the Administrator-General’s 
Act), the Governor General in Council is pleased to direct that the 
dominions of Princes and States in India in alliance with Her Majesty 
shall, for the purposes of the said Act, be included in the Presidencies 
of Bengal, Madras, and Bombay, respectively as follows : — 

(i) In the Presidency of Bengal, 

Cooch Behar. Kalahandi. Bonai. 

Hill Tipperah. Sonepur. Sirguja. 

Manipur. Bamra, and RehrakhoL Jashpur. 

The States in the Jynteah The Tributary Mehals of Chang, Bhakar. 

and Cossyah hills. Cuttack. 

The (Political States) of Ghota The following Tributary Udaipur. 

Nagpur. and Feudatory States. 

The Feudatory States of Gangpur, Korea. 

Patna, 



Act II of 1874 (administbatob gbneeal’s). 
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S.33 


4,—** Such 0 / the domiaiom^ etc* (Continued). 


Eaxnpur. ' 

Lohara. 

Tank, with . the exception ' 

Tehri (Gharwal). 

Mailong. 

of Pirawa, Nibbera and, . 
Seronge. 

Baghal. 

Maier Eclta. 

Ulwar. ■ 

Baghat. 

Mandi, 

The Merwara. parganas.-. 

Bahawalpur. 

Maugul. 

belonging to Mewar and 
Marwar. , 

Baisan. 

Habha. 

Gwalior. 

Bashahr. 

Pataudi. 

The whole state excepting 

Bhajji. 

Patiala. 

the Sir subahsbip of 

Bija. 

Sangri. 

Maiwa , and certain dis- 

Chamba. 

Sirmur (Nahan). 

tricts under the Sir 
Subab of Isagarb which 
are included in the Presi- 
dency of Bombay. 

Darkutti. 

Suket. 

Bundiekhand and Bagbel- 
kand States and Obief 



Ships. 

Dahmi. 

Taroch. 


Dujana. 

Bhrutpore. 

Ajaigarb. 

Faridkot. 

Bikanir. 

Alipura. 

llindur (Nalagarh), 

Boondee. 

Baoni. 

Jind. 

Dholpore. 

Baraunda. 

Kalsia. 

Jodhpore or Marwar, 

Bijawar. 

Kapurihala. 

Eerauli. 

Bijna. 

Eeonthal. 

Eishengarh. 

Charkbari. 

Kumharsani. 

Eotah. 

Chatarpur. 

Kunhiar. 

Lawa. 

Daia. 

Euthar. 

Shahpura. 

Dburwai, 

Garrauli. 

Blaihar. 

Rewah. 

Gauribar. 

Nagode. 

Samtha. 

Jaso. 

Nayagaon. 

Sarila. 

Jigni. 

Orohha. 

Sobawal. 

Eamta Eajaula. 

Pabari Banks. 

Tarason. 

Ehaniadhana. 

Pabra. 

Tori Patebpuc. 

Eothi. 

Paldeo. 

Holkar’s district of 

Lughasi. 

Panna. 

Alampur. 

(ii) In the Presidency of Madras* 


Banganapalli. 

Puddocottab. 

Travancore. 

Oooliin. 

Sundur. 

The dominions of His 
Highness the Nizam of 
Hyderabad. 

(iii) In the Presidency of Bombay. 


Baroda. 

The Satara Jagbirs. 

Oodeypore or Mewar. 

Cambay. 

The Southern Maharatta 
States. 

Partabgarb. 

Cutch, 

The States in Ehandesh. 

Sirob. 

Janjira* 

The States in Eattywar. 

The Jhalra Patum districts 
of Gangwar, Gang war. 

Eoihar pur. 

The states in the Mahi- 
kanta. 

Pach Pabar, 
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iotII ofl874 (aDMINISTBATOB GENEBAL’s). [S. S 

Such 0i tte domimi&mSf etc. ^ ^'-(Concluded). 

Klaitirpuc in Sind. The States in PalanpEr. Bag. 

Narukotc. The States in the Bewa- The Tonk districts of— 

kanta.J 

The States in Surat. Pirawa. 


Sawuntwari. Banswara. Nibhera. 


Savanoor. 

Dnngarpur. 


Seronje. 

The Feudatory 

States in 


Gwalior, districts of-— 

Dhar, the Centra! Pro- 
vinces. 

Indore, The 

1 whole State 


Bastar. 

Agar, excepting the dis- 
trict of. 

Alampur. Amjhera. 

With the several 

Kanker. 

Jaora. 

Bag. 

parganas subordi- 


Jabna. 

Dikthan. 

nate thereto, in- 

Kawarda. 

Jobat. 

Mandsaur. 

cluded in t h e 

Khairagarh. 

Kathiawara. 

Neemuch. 

charge of Sindia’s 

Makrai. 

Kbilchipur. 

Sagor. 

Sir Suba of Malwa. 

Nandagaon. 

Maksudangarh, 

Shujanlpur. 


Baigarah Bagrah. 

Math war. 
Muhammadgarh . 

Sonkach. 

Ujjain and Bhilsa. 

Satki. 

Narsinghgarh. 

Bajgarh. 

Gang Baroda. 

With the several 

Sarangarh. 

Baipur Ali. 

Malhargarb . 

parganas subordi- 

Barwai. 

Ratanmal. 

Eutlam., 


nate thereto, which 
form part of the 

Barwani. 

Sailana, 


charge of Sindia’s 

Bhopal, 

The whole S t a t e 

Sir Sabah of 

Dewas. 

Sitamau. 


Isagarh. 


The States under the Western Malwa Agency. 

The States under the Bhil Agency. 

The States under the Deputy Bhil Agency. 

The States under the Goona Agency. 

2. The notification of chis Department, No. 914,, dated 26th May 1374, is 
hereby cancelled. (See Gazette of India, 1878, Pt. 1, p. 438). See 
General Statutory Buies and orders, 1907, Vol. I, pp. 344-347. G 

(2) Temtones of Khan of Kelat placed under Presidency of Bombay for purposes 
of Act II of 187«. 

iVb. 8J2^E.i dated tlu 19th Aprils 1890 . — In exercise of the powers conferred 
by section 3 of the Administrator General’s Act, II of 1874, and in 
supersession of Foreign Department Notification No. 510-E., dated 
the 2nd March, 1887, the Governor General in Council is pleased 
to direct, in continuation of Foreign Department Notification 
No. 1014., dated the I9th July, 1878, that the territories of His High- 
ness the Khan of Kelat and the territories administered by the Agent 
to the Governor General in Baluchistan as such, as regards British 
subjects of Her Majesty in those territories, be deemed to be included 
in the Presidency of Bombay. (See Gazette of India 1890, Pt. I, p. 
m). See General Statutory Buies and Orders, 1907, Vol. I/p. 348.H 
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Ss. 3 to 73 Act II of 1874 (administeatoe gbnbeal’s). 

: 5 ,-— Letters of attministration shailindude etc/*, 

(1) : Letters of administration to admimstrator-General— Form and extent of 

■Jrant.:' ■" , , " , . 

(a) Gi’ant-s of letters of administration to the Administratior-General are made 
to him by virtue of Act II of 1874 (The Admimstratoc-Generai’s Act), 
and are not in any way affected by the provisions of Act XIII of 1875. 
4 C. 770 = 4 G,L. B. 42. I 

(2) The form of grant should be general and unlimited, 4 C. 770 = 1 G.L.E. ^12. J 

6. NexUof^kin.*^ 

K. B.— As to the meaning of the term “next-of-kin ” seeS. 80 of Act X of 
1865 (Succession). 

PAET IL 


Of the Office op Admixistratoe Gexeral. 

In each of the Presidencies of Bengal, Madras and Bombay, there 
shall be an Administrator General. 

Designation of the 

Administrators Ge- The said Administrators General shall be called 

PrSdencies^ respectively the Administrator General of Bengal, the 

Administrator General of Madras, and the x\dministra- 
tor General of Bombay. 

5. Such officers shall be appointed and may be suspended or remov- 

ed by the authorities hereinafter mentioned, respec- 
Appointment, sus- .• t , 

pension and remo- tivelv ; that is to say \ 

val of Administra- the Administrator General of Bengal, by the 

tors General. ^ m 

Governor General m uouncii : 

the Administrator General of Madras, by the Government of Fort 
St. George : and the Administrator General of Bombay, by the Govern- 
ment of Bombay. 

6. Any person hereafter appinted to the office of Administrator 

General or officiating Administrator General of any of 
futoe^and^continm the said Presidencies shall be a member of the Bar of 
ance of existing in- England or Ireland, or of the Faculty of Advocates in 

Scotland ; but any person now holding such office shall 
continue to hold the same, subject to the provisions contained in tbeo ther 
sections of this Act. 

Administrator 7. The Administrator General ^ shall not be 

^ of ”°Hi'gh deemed in that capacity to be an officer of any High 
Court. Court. 

(Notes). 

L—** Administrator General” 

Administrator General’s office is one of trust. 

The Administrator General is a trustee of the estate of the deceased for his 
creditors, and, after payment of their claims, for the next of kin, in 
the same maimer as the Official Assignee is’ a trustee for the creditors 
‘ of an insolvent; and of the surplus, if any, for the insolvent himself, 
... . . 8 B.II..C.(a.C.I.) 140 .(144), . , K 



10 


Act il of 1874 (administeator general’s). [Ss. 8 to 41 


8. All probates and letters of administration granted by any of the 
Probate^;, etc., late Supreme Coiirts of Judicature to the Ecciesiasti- 


granted by Supreme 
Courts to Ecclesias- 
tical Eegistrars to 
have same effect as 
if granted to Ad- 
ministrator Gener- 
al. 


9. No 


No Administrator 
General to be Ec- 
clesiastical Regis- 
trar. 


Administ rat or 
General not to bold 
any other office 
without sanction of 
Government. 


H. B. 


cal Eegistrar of such Court in virtue of his office shall 
have the same effect in all respects as to any act here- 
after to be done or required to be ,dohe under this 
Act, as if they had been granted to the Administrator 
.■General. ■ ■ 

person now holding the office of Administrator General, or 
hereafter to be appointed to such office in any of the 
said Presidencies, shall hold the office of Ecclesiastical 
Eegistrar ; nor, without the express sanction of Govern- 
ment, any other office together with that of Adminis- 
trator General : 

Provided that the Administrator General of the 
Presidency may be appointed Official Trustee under 
Act No. XVII of 1864 (to couHtikUe mi Office of Official 
Trustee). 

(Mote). 

•The second proviso to this section was repealed by the Administrators 
General and Official Trustees Act, (V of 1902), S. 4 (1). The proviso 
was as follows : ‘ ‘ Provided also that the administrator General of 
Bengal may hold the office of Receiver of the High Court of Judica- 
ture at Port William. ” 

10. It is hereby declared to be an offence punishable in manner 

i860. provided by section 16S of the Indian Penal Code, for 

Administrator General to trade or traffic for his 
* own benefit, or for the benefit of any other person, un- 

less so far as appears to him to be expedient for the due management of 
the estates which come into his charge under the pro- 
visions of this Act, and for the sole benefit of the 
several persons entitled to the proceeds of such estates respectively; but 
this exception is not to be construed to alter the civil liabilites of the 
Administrator General as trustee of such estates. 

'.■■(Mote). 

N.B. — As regards the Civil liability under Act V of 1902, the Government are 
made by that Act responsible for the Administrators’ General of 
Calcutta and Bombay. See S. 3 of Act Y of 1902. 

11. Unless the Governor General in Council, or the Government, 

with the sanction of the Governor General in Council, 

Security to ^ be otherwise orders, every Administrator General here- 
given by Adminis- 
trator General. after to be appointed shall give security to the Secretary 

of State for India, for the due execution of his office, 

for one lakh of rupees by his own bond, and for another lakh of rupees, or 


Exception, 
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Ho security nor 
oath to be required 
from Administrator 
General. 


for separate stims amounting togethei'to one lakh of rupees, by the deposit 
of Groveniment Securities, or by the joint and several bond or bonds of 
two or more sureties to be approved by Government, or partly by such 
deposit and partly by such bond or bonds : 

Provided that every iidministrator General may, with the consent of 
Government, substitute either of the said two last- 
security or sureties, mentioned kinds of security for another previously 
given for such last- mentioned lakh or any part of it : 
and every Administrator General may, with the consent of Government, 
and shall from time to time when required by Government so to do, 
cause fresh sureties to be substituted for any of those previously bound, so 
far as the security relates to the due execution of his office for the time 
then to come. 

(Note). 

N.B.— This section is not repealed by Act V of 1902, as the provisions thereof 
are still applicable to the Administrator General of Madras. 

12. No Administrator General shall be required 
by any Court to enter into any administration-bond, 
or to give other security to the Court, on the grant of 
any letters of administration to him in virtue of his 
office. 

No Administrator General shall be required to verify ^ otherwise 
than by his signature, any petition presented by him under the provisions 
of this Act, and, if the facts stated in any such petition are not within 
the Administrator General’s own personal knowledge, the petition may be 
subscribed and verified by any person competent to make the verification. 

Whoever makes a statement in any such petition which is false, and 
which he either knows or believes to be false or does not believe to be true 
shall be deemed to have intentionally given false evidence in a state of a 
judicial proceeding. 

(Notes). 

/, — Required to verify, etc.** 

(1) Administrator-General need not verify otherwise than by his signature. 

(a) The Administrator-General as a public officer is exempt from verifying 

otherwise than by his signature any petition presented by him under 
Act II of 1874. 26 C. 404=^3 C.W.N. 298. (20 C. 879, P.). L 

(b) The form of affidavit prescribed by Act XI of 1899 indicates that it does not 

apply to an application of the Administrator General. (Ibid.) M 
(2} Petition by Administrator General for letters stating value of estate-sprayer for 
remission of Court fees—Practice as to verification. 

On the Administrator-General presenting a petition for letters of Administra- 
tion, stating that , the total value of the estate will not exceed a 
certain specified amount, and praying for remission of the fees of 
Court, under rule 697, Belohamber^s Buies and order, p. 278, a ques- 
tion having arisen ^s.to the practice for the verification of the value 
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X of 1806. 


L—**- Required to verify, etc.''— {Concluded). 

of the estate when aecompaoiecl by a prayer for remission of Court- 
fees, lield^ that the petition is sufficiently verified by the simple sig- 
nature of the Administrator General in accordance with S. 12, Admi- 
nistrator General’s Act (1874). The effect of the Act is to do away 
with the requirements of the rule so far as proof of the statement as 
to assets is concerned. 20 G. 879. H 

IS. Whenever any person holding the office of Administrator General 
obtains leave of absence, the Government may appoint 
some person to officiate as Administrator General, 
trator Genmul. ^^nd sucli person, while so officiating, shall he subject 
to the same conditions and be bound by the same 
responsibilities as the Administrator General by any law for the time 
being in force, and he shall be deemed to be Administrator General for the 
time being under this x^^ct, and shall be liable to give security under section 
11 in like manner as if he had been appointed Administrator General. 

(Notes). 

General. 

N.B. — See Act V of 1902 which makes provision for the Deputy officiating as 
the Administrator General, 

Leave of Administrator-General. 

The leave of the Administrator General and the Deputy Administrator General 
appointed under Act V of 1902 is regulated by the Civil Service 
Regulations. 

PAET III. 

Of the Eights, Powers and Duties op the Administrator 

General. 

(a) Grants of letters of administration and probate to the Administrator 

General. 

14 . So far as regards the i\.dministrator General 
of any of the Presidencies of Bengal, Madras and 
Bombay, the High Court at the Presidency -town sb all 
be deemed to be a Court of competent jurisdictioo 
within the meaning of sections 187 and 190 of the 
Indian Succession Act, 1865, wheresoever within the 
Presidency the property to be comprised in the probate 
or letters of administration may be situate. 

(Notes). 

General. 

Rights, duties, and privileges of Administrator-General not to be affected by Hindu 
Wills Act or Probate and Administration Act. 

(^^l Nothing contained in the Hindu Wills Act shall affect the rights, duties 
and privileges of the Administrator Greneral of Bengal, IMadras and 
Bombay, respectively- See S. 5 of the Hindu Wills Act, Q 


As regards lidmi- 
iiistrator General, 
High Court at Presi- 
dency-town to he 
deemed a Court of 
competent jurisdic- 
tion within meaning 
of Act X of 1805, 
sections 187 and 
190. 
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Admi n isferat or 
General entitled to 
letters of administra- 
tion, unless granted 
to next of kin 3 . 


Admin is t ra t o r 
General entitled in 
preference to credi- 
tor, non-universai 
legatee or friend. 


Q&n&ml—(Co7icluded)^ 

ib) Nothing eontained in the Probate and Administration Act shall allect the 
rights, duties, and privileges, of the Administrator General of Bengal, 
Madras or Bombay. See S. 149 of the Probate and Administration 
Act. 

15 . Any letters of administration 1 or letters ad colligenda bona, 
hereafter to^ be granted by the High Court of 
Judicature at any Presidency-town, shall be granted 
to the ^Administrator General of the Presidency, un- 
less they are granted to the next of kin of the 
deceased. 

The Administrator General of the Presidency shall be deemed by 
all the Courts in the Presidency to have a right to 
letters of administration in preference to that of any 
person merely on the ground of his being a creditor, 
a legatee other than an universal legatee, or a friend 
of the deceased. 

(Notes). 

Letters of admiaistratioad’ 

Grant of letters to Administrator General-Form and extent. 

(а) Grants of letters of administration to the Administrator General are made to 

him by virtue of Act II of 1874, and are unaffected by the provisions 
of Act XIII of 1875. Fer Garth, C.J., in 4 0. 770 = 4 O.L.R, 42. Q 

(б) Such grants must be limited to the particular Province in which they are 

granted. 4 0.770 = 4 O.L.R. 42. R 

(c) Per White, J.,— Having regard to the provisions of Act II of 1874, the form 

of a grant of letters of administration to the Administrator General 
should be general and unlimited. 4 0. 770 = 4 O.L.R. 42, S 

(d) The effeoL of such a grant is not enlarged by S. 2 of Act XIII of 1876 (Act 

to amend Succession Act). 4 C. 770 = 4 O.L.R. 42. T 

. . Z— ‘‘To./' 

The word “ to ” was inserted by the Repealing and Amending Act, 

1891). 

3.— ** Shall be granted next of kind* 

(1) “ Next of kin ’’—Meaning of the term. 

The word — in this section means the nearest of kin absolutely, 

nearert of kin m Per Norman J., in the Goods of Smallwood, 

20th July 1868 ; see Broughton’s Custody and Preservation of Estates 
of deceased Persons, p. 7. ¥ 

N.B. — In the above case the nearest of kin in India was held not to be entitled 
in priority to the Administrator-General, as there appeared that a 
father and mother were alive in England. Ibid,: Testamentary 
Succession by Henderson, 3rd edition, 1909, p. 420. 

(2) Right of Administrator-General with regard to estate of illegitimate persons 
dying intestate. 

The Administrator General would be entitled to letters of administration to 
the estate of persona of illegitimate birth, dying intestate. 11 B.L.R. 


(XII of 

0 


not the 
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: Shail Ibe granted^ ...fiext of kin ** — {Concluded). 

N.B,”— The following notification in the Gazette of India of the April, 1873, 
was relied on by Pontifex, J., in the above case : — 

Notification No, 3XS9, Fort WilHajn.the 31st March, IS73, Republished, No, 
3099. The loth December 1871 — The Governor General inOonhcil is 
pleased to rule that the effects of illegitimates dying intestate, which 
have already become escheats to the Government since the Indian 
Succession Act, 1865, came into operation, as well as those which 
may hereafter become escheats shall, after deduction of the expenses 
incurred and the established proportion of the Crown’s share, be 
distributed in confirmity with the aforesaid Act. 

The following financial despatch from the Right Hon’ble Secretary of State 
for India, No. 53, dated 12th February, 1873, is published in the 
Gazette of India in continuation of Financial Notification. No. 3099, 
dated 15th December 1871, Finajicial Despatch, No. 53, dated Ridia 
Office, London, 12th February, 1873, to His Excellency the Bight 
Ho'n'ble Governor'General of India in Council. 

My Lord, 

With reference to your despatch in this Department of 20th December, 1871, 
No. 345. and 20th December 1872, No. 468, I have to signify my 
approval of Your proceedings in regard to the estate of the late Mr. P. 
T. Saunders. 

On the general question of dealing with estates of illegitimate persons, I approve 
of the course suggested by you being followed in all cases where all the 
parties clearly entitled to consideration are resident in India, but in 
case where no such claim is established within one year from the date 
of the escheat, or when the probable claimants are in this oountry, 
then the practice of remitting home those estates must be adhered to. 
See 11 B.L.R, App. 7 X 

(3) Administration with will annexed— Act YIII of 1855, S. 17— Pecuniary legatee, 
(ii) A pecuniary legatee is not entitled to letters of administration with will 
annexed in preference to a creditor. 1 B.H.C. 103. Y 

(b) Hence, he is not entitled, under Ss. 10 and 17 of Act VIII of 1855, to a 
grant of administration in preference to the Administrator General. 
(Ibid.) Z 

{4) Widow not resident in any zillah— Act XXYII of 1860— Act YIII of 1855, S. 10. 

Where a widow, not being resident in any zillah, has not been able to get a 
certificate under Act XXVII of 1860, letters of administration were, 
on the consent of the widow, directed to be issued to the Administra- 
tor General. Bourke, Test, 6. A 

16. If aay person, not being a Native Christain '^ , Hindu, Muham- 
madan, Farsi ^ or Buddliist, or a person exempted 
under the Indian Succession Act, 1865, section 338, 

from the operation of that Act, shall have died, whe- 
ther within any of the said Presidencies or not, and 
whether before or after the passing of this Act, and 
shall have left assets exceeding at the date of the 
death or within one year thereafter the value of one thousand rupees within 
any of the said Presidencies, 


When adminis- 
trator General is to 
administer estates 
of persons other 
than Hindus etc. 


15 


S. 163 ' of 1871 .■{abminis1‘katoe/0e1s^eeal 

and if no person to whom the Court would have jiirisdictioa to com- 
mit administration of such assets has, within one month after his death, 
applied in such Presidency for probate of his will, or for any letters of 
administration of his estate, 

the Administrator General of the Presidency in which such assets 
are, shall, within a reasonable time after he has had notice of the death 
of such person, and of his having left such assets as aforesaid, take such 
proceedings as may be necessary to obtain from the High Court at the 
Presidency- town letters of administration to the effects of such person, 
either generally or with a will annexed, as the case may require. 

Whenever the Administrator General of the Presidency takes pro- 
ceedings under this section, it shall be sufficient if the petition required 
by section 246 of the Indian Succession Act, 1865, states — 

{a) the time and place of the deceased’s death, to the best of the 
petitioner’s knowledge or belief, 

(b) that the deceased left some property within the Presidency as 
hereinbefore defined, and 

(c) the amount or value of assets which are likely to come into the 

petitioner’s hands. 

(Notes). 

General. 

(1) Scope of section. 

This section was held to be no bar to the Administrator General administer- 
ing estates of less than one thousand Rupees. Hogg v. Mendieita, 
1 Boui. 622. B 

(2) Administrator General, right of, to administer estates of illegitimate persons. 

See 11 B.L.R., App. 6 cited under S. 15, sii'pra. C 

(3) Will made in Bombay— Property worth less than Rs. 1,000— Probate— Adminis- 
trator-General’s certificate. 

{a) A will made in Bombay is subject to the provisions of the Hindu Wills 
Act, and a person claiming as a legatee under the will is not entitled 
to sue without taking out probate, as he would be bound by S. 187 
of the Indian Succession Act which is incorporated in the Hindu 
Wills Act. 12 Bom. L.R. 471, D 

(b) But where the property comprised in the will is worth less than Rs. 1,000, 

and the legatee has obtained a certificate under S. 36 of the Adminis- 
, trator-General’s Act to administer the efiects of the deceased, such 
certificate entitles the legatee to receive the property. 12 Bom. L.B, 
471.' ' B 

(c) The provision of the Administrator General’s Act is not afiected by the 

incorporation in the Hindu Wills Act of S. 187 of the Indian Succes- 
sion Act. 12 Bom. L.R. 471. P 

{d) Section 5 of the Hindu Wills Act provides that nothing contained in that 
Act will affect the rights, duties and privileges of the Administrator- 
' ' Geherar of Bengal, Hadrae and Bombay respectively. ' 12 Bom. L.R. 
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Qeneral-~((7ojtcZ'«if6?c35} . 

(4=) Powef of Bengal High Court to grant Letters of admliitatration to attorney 
of executor of deceased person in respect of assets in Punjab. 

The Bengal High Court is not competent under this section to grant letters of 
administration to the attorney of the executor of a deceased person 
in respect of assets situate in the Punjab ; in such a case letters may 
be granted to the Administrator General of Bengal. See 1 B.L.B. 
O.C.J.B. ■ ■ ■ ■ 

L—** Native Christian,** 

The word “ Native Christian ” were inserted by the Native Christian Adminis- 
tration of Estates Act, (VII of 1901), S. 4. I 

2, — Parsi,** 

The word “ Parsi” in S. 16 was inserted by the Administrator General’s Act, 
(IX of 1881), S. 2. 1 

17. Whenever any person, whether a Native 
Power to direct Christum ^ Hindu, Muhammadan, Parsi 2 or Bud- 
GeuTrL^to^apply^to dhist, or not, shall have died leaving assets within the 
administration. local limits of the ordinary original civil jurisdiction of 
the High Court at the Presidency-town, it shall be 
lawful for the court, upon the application of any person interested in such 
assets, or in the due administration thereof, either as a creditor, legatee, 
next of kin or otherwise, or 

upon the application of a friend of any minor so interested, or 
upon the aiiplieation of the Administrator General, 

if the applicant satisfies the Court that danger is to be apprehended of 
the misappropriation, deterioration or waste of such assets unless letters of 
administration of the effects of such person are granted, 

to make an order, upon such terms as to indemnifying the Adminis- 
trator General against costs and other expenses as the Court thinks fit, 
directing the Administrator General to apply for letters of administration 
of the effects of such person : 

. ^ Provided that, in the case of an application being 

Administration to , , . , . . , , , n . . . 

effects of Hindus 3, made under this section tor letters of administration 

etc., when granted effects of a deceased Native Oliristian f- , Hindu, 

under this section. . o 

Muhammadan, Parsi ^ or Buddhist, or person exempt- 
ed as aforesaid, the Court may refuse to grant letters of administration 
Costs of nnneccs- to any person, if it be satisfied that such grant is 

sary application. unnecessary for the protection of the assets ; and in 

such case the Court shall make such order as to the costs of the appli- 
cation as it thinks just. 
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• (Notes). ■ 

General. „ 

(1) Administrator General taking possession without prior order of Ooart—Gon- 
ilct between Administrator General and Court of Wards -Nominee of Court of 
Wards, If can be appointed Administrator. 

The Court of Wards, as such, cannot be appointed administrator. There is 
nothing, however, to prevent the Court, in certain circumstances, 
in this case, where the testator wished the minor’s estate to be 
entrusted to the Court of Wards), from appointing the nominee of 
the Court of Wards (in most instances the Manager) Administrator 
of the testator’s estate, with the will annexed, under S. 31 of the 
Probate and Administration Act. 

Held, on the facts of this case, that the Administrator General’s taking posses- 
sion of the estate of the testator was illegal. 10 O-W.N, 241, K 

(2) Suits brought before grant of letters of administration against representatiYes 
of a deceased Hindu. 

{a) Where a Hindu died leaving a widow and no male issue, and two of the credi- 
tors of the deceased brought suits against such widow as the legal repre- 
sentative of the deceased, and attached before judgment certain property 
of the deceased and afterwards obtained judgments against the widow, an 
application on behalf of the Administrator General, who at the widow’s 
request, but after the judgments were obtained, took out letters of 
administration to the estate of the deceased, to have such attachments 
removed, was refused, though the Judge’s order, directing that the 
letters should be issued to the Administrator General, was prior in 
time to the passing of the judgments ; and the judgment-creditors 
were held entitled to be paid out of the property attached, so far as 
the same proved sufficient for that purpose. 8 B.H.C. (O.C. J.) 140. h 

(b) Order to collect assets — Decree against deceased’s estate passed prior to such 
order—Attachment of pact of deceased’s estate subsequent to above 
order — Claim of Administrator General prior to that of attaching 
creditor. See 23 B. 428 noted under S* 18, m/m. M 

/. — * ^Native Christian.*^ 

N.B. — The words “Native Christian ” were inserted by the Native Christian 
Administration of Estates Act (VII of 1901), S. 4, not, however, 
. affecting any probate, letters of administration or certificate granted 

or vested under this Act ; see Act VII of 1901. M-4 

2.— ''Pars/." 

N.B. — The word “Parsi” in Ss. 17 and 18 was inserted by the Administrator 
General’s Act (IX of 1881), S. 2. M-2 

Administration to effects of Hindus, etc,** 

(1) Administration of native estates— Cases decided before passing of Act II of 
1874, 

(а) Where the deceased is a Hindu on his death, there is not any need of 

letters of administration for the ascertainment of the person in whom 
his property should be vested. It would vest immediately upon his 
death on the person entitled to succeed thereto. 2 Stra. Notes of Gas. 
153, ci^ in 8 B.H.O, 140 (144). N 

(б) In granting ’'admin^trations to native estates the interference of the 

Gourf^riginall jja rooeeded upon the supposition of the consent of the 
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A^miisisitaiion to effects of HinduSt etc, *^-^(Ooncliid&d). 

parties interested. The practice thus adopted by this Court has been 
lately recognised by the local Legislature, but it is discretionary 
with the Court to grant such administration. There is no difference 
between the case of Mahomedans and Hindus. In the goods of Slictik 
Naihoo, Fulton B, 485, 486; cited in 8 B.H.C. (O.C.J.) 140 (144). 0 

(c) In the goods of 2Ioo7is]iee Hoosien Ali, in 1843, Peal, C, J., said “ The power 
of this Court to grant probates and administration in native estates, 
where there is property within the local jurisdiction, has been lately 
recognised by the Legislature. The Court has got the power to select 
the administrator. In Hindu and Mahomedan cases, any party may 
be appointed by consent of the next-of-kin. The Registrar (predeces- 
sor of the Administrator General) would usually be preferred, but he 
need not, necessarily apply in his official capacity. Fulton R. 329, 
341 in 8 B.H.C. (O.O.J.) 140 (145). IP 

{d) The grant of administration would not conclude the question of the will. 

A Hindu is not bound to apply for probate. Per Peal, C.J., in the 
goods of Snmhooclninder Mitter, 1 Taylor and Bell 39, 40, ciied in 8 

B. H.C. (O.C.J.) 140 (145). Q 

{<?) “ We have several times been applied to for administration of Hindu and 

Mahomedan estates on consent of some of the next-of-kin, but have 
always refused it, as it would be establishing indirectly a compulsory 
Jurisdiction over Hindus and Mahomedans. It can only be done on 
the consent of all, and then the jurisdiction is founded on their con- 
sents. But if done with the consent of some only, it would be an 
interference with the law of inheritance, by breaking the descent and 
making one representative, whereas the Hindu Law says all are repre- 
sentatives. Such an interference would be a violation of the Statute 
(21 Geo. Ill, c. 70, S. 17) which says that Hindus and Mahomedans 
are to have their own law of inheritance and succession.” Per Peal, 

C. J., ini Taylor and Bell 39, 40, d/cdin8B.H.G. (O.C.J.) 140 (145). R 
(2) Administrator of the estate of a deceased Hindu — Letters of administration 

granted to Administrator General, whether relates back. 

(а) When ordinary letters of administration to the estate of a deceased Hindu 

are granted to the Administrator General under Act XXIY of 1867, (but 
not under S. 17 of this Act), his title does not relate back to the death 
of the deceased, nor to the date of the Judge's order directing such 
letters to be issued, but accrues only as from the date of the grant of 
such letters. 8 B.H.C. (O.C.J.) 140. S 

(б) Queere. — Whether, if letters are issued to the Administrator General under 

S. 17 of this Act, the case would be otherwise, or his powers greater. 8 
B.H.C. (O.C.J .) 140. See also Testamentary Succession by Henderson, 
Srd Ed., 1909, p. 422. T 


18. Whenever any person, whether a Native Christwz ^ , 


Power to enjoin 
Administrator Ge- 
neral to collect and 
hold assets until 
right of succession or 
administration is as- 
certained. 


Hindu, Muhammadan, Parsi ^ or Buddhist, or not, 
shall have died, whether before or after the passing 
of this Act, leaving assets within the local limits of 
the ordinary original civil jurisdiction of any of the 
said High Courts, 


and such Court is satisfied that danger is to be 


apprehended of the misappropriation, deterioration or waste of such pro- 
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perty, before it can be ascertained who may be legally entitled to tbe suc- 
cession to sucii property, or whether the Administrator General is entitled 
to letters of administration to such deceased xDerson, 

the Gourt may authorize and enjoin the Administrator General to 
collect and take possession of such property, and to hold or deposit or 
invest the same according to the orders and directions of the Court, and in 
default of any such orders or directions according to the provisions of this 
Act so far as the same are applicable to such property ; 

and the Administrator General shall be entitled to a commission of 
one pe?' ceiitimi upon the amount of all moveable assets 

Bate of commis- collected or received by him in pursuance of such 
aioE payable in such , , 

case. order, and also to reimburse himself for all payments 

made by him in respect of the assets which a private 
administrator of such assets might lawfully have made; 

and, in case letters of administration of any such property are after- 
words granted to the Administrator General, the said commission of one 
2 )er cmtimi shall be deemed a part-payment of the commission payable to 
the Administrator General under the letters of administration. 

Any order of Court made under the provisions of this section shall 
entitle the Administrator General to collect and to take possession of such 
property, and, if necessary, to maintain a suit for the recovery thereof. 

(Notes). 

General. 

(1) Scope of order under this section. 

An order made under this section, while it is in force, is like probate or letters 
of administration, so far as respects the title under it to get in the 
property of the deceased. "Sogg v. Hurry Doss Dutt, 1 Boui. 654. U 

(2) Administrator General holding estate, position of. 

(a) The Administrator General holding an estate under S. IS of the Act is in 

no better position than a private administrator. 11 C.W.N. 193. Y 

(b) Pending grant of letters of administration, he can only make payments for 

the benefit of or for the preservation of the assets of the estate. 
(Ibid.) W 

(c) And he cannot make any payment to the prejudice of the estate. X 

(3) Administrator appointed under S, 10 of Reg. YIIl of 1827, position of. 

An administrator appointed under S. 10 of Regulation VIII of 1827 does not 
by such appointment become the legal representative of the deceased, 
or become entitled to continue an appeal filed by him. 21 B. 102. Y 

(4) Right of Administrator General under this section. 

(a) The Administrator General is not empowered under this section to adminis- 

ter the assets, but is bound to protect the immoveable properties, 
and any expenses incurred by him in repairing them are to be taken 
as charges which can be debited to the estate. See in the goods of 
Hurry Dass Duit, Bommoney v. Fromoney, Suit No. 912 of 1904, 
dated 6-2-1905. Z 

(b) The Administrator General can apply to the Gourt for direction if there was 

any difficulty in the matter of protecting the properties. {Ibid,) A 
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Oeneral — {Cmitimied). 

(5) Order to collect assets— Decree prior to such order— Attachment subsequent 

to such order— Claim of Administrator General prior to that of attaching cre- 
ditor.' , . 

(a) On the 16th April, 1898, the plaintiff obtained an ex parte decree against 

the defendant as heir and legal representative of his deceased father. 
Previously to the date of the decree {m,, on the 4th March, 1898), an 
order had been made by the High Court under Ss, 17 and 18 of the 
Administrator General’s Act (II of 1874), authorizing the Administra- 
tor General to collect the assets of the deceased and ordering him, if 
necessary, to take out letters of administration to his estate. On the 
29th April,H898, the plaintiff, under S. 268 of the Civil Procedure 
Code (Act XIV of 1882), attached certain money in the hands of a 
third party due to the deceased’s estate. On the 2nd July, 1898, 
letters of administration were granted to the Administrator General. 

Held that as against the Administrator General, the attachment was void ah 
initio. 23 B. 428. B 

(b) At the date of the decree obtained by the plaintiff, the Administrator 

General was entitled, by virtue of the order of the High Court, to take 
possession of the estate of the deceased . As soon as that order was 
made, his right to possession became paramount, and excluded that 
of the defendant (the son of the deceased), who was then no longer 
entitled to recover payment of debts due to his father. {Ibid,) q 

(c) A decree, therefore, subsequently obtained against the defendant could not, 

as against the Administrator General, confer any rights on the decree- 
holder, who could not stand in a better position than the defendant, 
his judgment-debtor. (I6id.) D 

{d) Under Ss. 278 and 280 of the Civil Procedure Code, 1882, the Administrator 
General had the right to have the attachment removed, because he 
was exclusively entitled, at first by reason of the order under S. 18 of 
Act II of 1874 and subsequently by his letters of administration, to 
recover the debt and was not subject to any decree which affected his 
title. (Ibid.) (8 B.H.C* O.G.J. 140, E 

(6) Conflicting claims to property in possession of Administrator General under 

order of Court— Expenses of taking care of such property incurred by Adminis- 
trator'' General— Costs. 

The plaintiff and defendants Nos. 2, 3, 4 and 6 were the daughters of one S, 
who died in Bombay on the 9th November, 1885. Shortly after the 
death of S, the plaintiff went to Delhi, leaving certain ornaments and 
other valuables belonging to her locked up in a box, which also con- 
tained certain property which had belonged to her mother, S. The 
box remained in the house in which the plaintiff had resided with S. 
The key of the box was taken by the plaintiff to Delhi. During the 
plaintiff’s absence, one of her sisters, (defendant No. 3), presented a 
petition to the High Court, alleging that all the property in the said 
box belonged to her deceased mother, S, and was in danger of being 
misappropriated by the plaintiff. Upon these allegations the Court 
on the 16th January, 1886, made an order, under S. 18 of Act II of 
1874, directing the Administrator General to “ take possession of 
property of S., and hold the same, subject to further order of the 
Court.” Pursuant to this order the Administrator General took 



Ss. 18 & 191 Aot II of "I8fi (ADMlNISTilAa:OE -GBKBEAIi's).. 
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possession of the box and all its contents. The piaintilf, admitting 
that some of the ornaments in the box had belonged to the estate of 
S., sued to recover the remainder of the ornaments therein, which she 
alleged belonged to herself, and which she specified in a separate list. 

Defendant No. 3 denied her claim, and contended that all the property belong 
ed to the estate of S. The other sisters of the plaint ifi (defendants 
Nos, >2, 4, 5) admitted the plaintiff's claim. The Court that 
the plaintiff had proved her claim, and directed that her property 
should be delivered over to her by the Administrator- General. 10 
B. 350. - F 

(b) Held, as to costs, that the Administrator-General was in the position of an 

interpleading plaintiff, and that he was entitled, in the first instance 
to recover his cost from the losing claimant, {Ibid.) G 

(c) Failing recovery from defendant No. 3, he was entitled to be paid his costs 

out of the estate of S. and, if, and in so far as, that estate proved in- 
sufficient, be was entitled to recover them out of the property which 
was the subject-matter of the suit. (Ibid.) H 

(d) The costs of the Administrator-General included the expenses incurred by 

him in taking care of the property entrusted to him by the order of 
the Court, such expenses to be apportioned according to the amounts 
respectively belonging to the estate of S. and to the plaintiff, and to 
be paid accordingly out of the said estate and out of the property of 
the plaintiff. (I6i(3). I 

Native Cbristian.** 

The words “ Native Christian” were inserted by the Native Christian Adminis- 
tration of Estates Act (VII of 1901), S. 4, not, however, affecting any 
probate, letters of administration or certificate granted or vested 
under this Act ; see Act VII of 1901, J 

' "F.— ■ . 

The word “Parsi” inSs. 17 and 18 was inserted by the Administrator General’s 
Act, 1881 (IX of 1881), S. 2. K 

19. If in the course of proceedings to ohtain 
letters of administration under the provisions of 
section 16 or section 17, 

any executor appointed by a will of the deceased 
appears according to the practice of the Court and 
proves the will and accepts the office of executor, 

or if any person appears according to such practice and makes out 
his claim to letters of administration as next of kin of the deceased, and 
gives such security as is required of him by law or by the practice of the 
Court, 


Grant of probate 
to executor appear- 
ing in the course of 
proceedings taken 
by Administrator 
General. 
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Costs of proceed- 
ings taken by Ad- 
ministrator General 
to he paid out of 
estate. 


If no executor or 
next of kin appear 
or give necessary se- 
curity, administra- 
tion to be granted to 
administrator Gene- 
ral. 


the Oourtshall grant probate of the will or letters 
of administration accordingly, and shall award to the 
Administrator General his costs of the proceedings so 
taken by bim, to be paid out of the estate as part of 
the testamentary or intestate expenses thereof. 

20. If DO person appears according to the practice of the Court and 
entitles himself to probate of a will, or to a grant of 
letters of administration as next of kin of the deceased, 

or if the person who entitles himself to a grant of 
administration neglects to give such security as may be 
required of him by law or according to the practice of 
the Court, 

the Court shall grant letters of administration to the Administrator 
General. 

(Notes). 

Qeneraf. 

(1) Crpound for refusing letters of adrainistration— Act YIII of 1855, S. 30. 

The statement of a belief by the Administrator General that applicants for pro- 
bate are about to make charges which S. 30, Act VIII of 1855, 
prohibits, and thereby renders it illegal for them to ‘‘receive or retain,” 
is not a sufficient ground for inducing the Court to refuse letters of 
administration to applicants otherwise well entitled, and whose appli- 
cation is altogether dehors the Administrator General’s Act. 1 Ind. 
Jur. O.S. 139» If 

(2) Possibility of recovery of assets being barred by limitation— Act YIII of 1855. 

The bare possibility that the Act of Limitation may ultimately become a bar 
to the recovery of assets, is not such danger of misappropriation 
as warrants the granting to the Administrator General of an order 
under S. 12 of Act YIII of 1865. 1 M.H.G. 234. M 

(3) Debtor not entitled to order tinder S. 12 of Act YIII of 1855. 

A debtor to the estate of a deceased person cannot apply for an order under 
S. 12 of Act YIII of 1855. 1 M.H.G. 234. N 

21. The Administrator General shall, when duly authorised or 
required so to do by the Military Secretary to Govern- 
ment, secure and distribute the assets of the estate 
and effects of any officer, soldier or other person 
subject to any Articles of War, in all cases in which 

such estate and effects do not exceed in the whole five 
hundred rupees, charging the estate with a commission of three per cen- 
ttmi only. 

It shall not be necessary for the Administrator General to take out 
letters of administration in cases referred to in this 
section : but he shall have the same powers with 
regard to all such assets as he would have had if he had taken out such 
letters. 


Administrator Ge- 
neral in certain cases 
to secure and distri- 
bute the effects of 
soldiers. 


Proviso. 


Ss. 22 to 2i] Act II of 1874 (administbaiob cjenkbal’s). 
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Power to grant 
A4mi n.i s t rat 0 r 
General letters 
limited to purpose 
of dealing with as- 
sets in accordance 
w i t h Regimental 
Debts Act. . 

26 & 27. Yic. C. 57. 


Administrator 
General not preclud- 
ed from applying for 
letters within one 
month after death. 


22. When the Administrator General applies lor letters of administra* 
tion to the effects of any officer, soldier or other 
person subject to the Articles of War, the Court may 
grant to him letters of administration limited to the 
purpose of dealing with such effects in accordance 
with the provisions of the Eegimental Debts Act, 186B, 
or any other law for the time being in force relating 
to the payment of regimental debts and the distribu- 
tion of the effects of officers dying on service. 

23. Nothing in this Act is intended to preclude the 
Administrator General from applying to the Court for 
letters of administration in any case within the period 
of one month from the death of the deceased. 

[23-A.] Probate or letters of administration granted by the High 
Court at Calcutta, Madras or Bombay to the Adminis- 
or letters granted^to trator General of the Presidency of Bengal, Madras or 
Ad m i n i s t r a 1 0 r Bombay, as the case may be, shall have effect over ail 
the property and estate, moveable or immoveable, of 
the deceased throughout such Presidency, 

and shall be conclusive as to the representative title against all debtors 
of the deceased, and all persons holding property which belongs to him, 
and shall afford full indemnity to all debtors paying their debts, and all 
persons delivering up such property, to such Administrator General : 

Provided that the High Court may direct, by its grant, that such pro- 
bate or letters of administration shall have like effect throughout either or 
both of the other Presidencies. 

Whenever a grant of probate or letters of administration is made by a 
High Court to the Administrator General, with such effect as last afore- 
said, the Registrar of such Court shall send to each of the other two High 
Courts a certificate that such grant has been made, and such certificate 
shall be filed by the Court receiving the same. 

(Notes). 

General. 

N.B. — This section was inserted by the Administrator General’s Act, 1881 (IX 
of 1881), S. 3. N-1 

2^. If any letters of administration granted to the Administrator 
General under the provisions of this Act be revoked 
or recalled, the same shall, so far as regards the 
Administrator General and all persons acting under 
his authority in pursuance thereof, be deemed to have 
been only voidable, except as to any act done by any 
such Administrator General or other person as aforesaid, after notice of a 
will or of any other fact which would render such 
letters void : . ; 


After revocation, 
letters granted to 
Administrator Gene- 
ral to be deemed as 
to him to have been 
voidable only. 


Exception, 
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Provided that no notice of a will or of any other fact which would 
^ . render any such letters void shall affect the Adminis- 

A'TOVISO.,':.'. * ' ■ ■ ■ , ' ■ 

trator General or any person acting under Ins authority 
in pursuance of such letters, unless, within the period of one month from 
the time of giving such notice, proceedings be commenced to prove the 
will, or 130 cause the letters to be revoked, nor unless such proceedings be 
prosecuted without unreasonable delay. 

(Note). 

N.B.— -See Notes to Ss. 16 to 20, mpra. 

25. If any letters of administration granted under this Act be revok- 

^ ^ ed upon the production and proof of a will, all pay- 

Payments made , , , ^ t i 

b y Administrator nients made or acts done by or under the authority of 

Administrator General in pursuance of such letters 
of administration prior to the revocation thereof, 
which would have been valid under any letters of administration lawfully 
granted to him with such will annexed, shall be deemed valid notwith- 
standing such revocation. 

(Note). 

General. 

N.B.— See notes to Ss. 16 to 20, sup'a, 

Authority to pay debt barred by limitation. 

The Administrator General of Madras if authorised to pay a barred debt. 


1 M. 267 


See 

0 


26. If an executor or next of kin of the deceased, who has not been 
Kecall of Admi- PQi'sonaily served with a citation or who has not had 


nistrator General’s 
administration, and 
grant of probate, 
to executor or 
next of kin. 


notice thereof in time to appear pursuanli thereto, 
establish to the satisfaction of the Court a claim to 
probate of a will or to letters of administration in pre- 
ference to the Administrator General, any letters of 
administration granted by virtue of this Act to the Administrator General 
may be recalled (l) and revoked, and probate may be granted to such 
executor, or letters of administration granted to such other person as 
aforesaid : 

Provided that no letters of administration granted to the Adminis- 
^ . . , , . trator General shall be revoked or recalled for the 

which application to cause aforesaid, except in cases in which a will or 
made'^ ^ ^ codicil of the deceased is proved in the Presidency-, 

unless the application for that purpose be made within 
six months after the grant to the Administrator General, and the Court 
be satisfied that there has been no unreasonable delay in making the 
application, or in transmitting the authority under which the application 
is made. 


Ss. 26 to 28] Act 11 of 1874 (admikistratob genbeal’s). 
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(Notes). 

I. — May be recalled 

Kecaliof ietteFs of ■IdmlMistmtioH gjpanted to Administmtor Geneml—ComiBlS" 
sion,, , 

When lefeters of administration which had been granted to the Administrator 
General of Madras were recalled, and he had merely taken mannal 
possession of cash, Government promissory notes, and the title deeds 
of leaseholds belonging to the deceased, the High Court, under S. 22 
of Act VIII of 1855, allowed him commission at the rate of 2| per 
cent, on the cash and the value of the notes, but refused to allow it 
on the leaseholds. 1 M.H.G, 171. F 

27. If any letters of administration granted to the Administrator 
General in pursuance of this Act be revoked, the 
Court may order the costs of obtaining such letters of 
administration, and the whole or any part of any 


Costs of obtaining 
administration, &c., 
may, on revocation, 
be ordered to be paid 
to Administrator 
General out of 
assets. 


ommission ^ which would otherwise have been 


payable under this xAct, together with the costs of the 
Administrator General in any proceedings taken to 
obtain such revocation, to be paid to or retained by the Administrator 
General out of any assets belonging to the estate : 

Provided that, in any such case, when the deceased has left a will 
appointing an executor, and probate of the will has been granted by any 
Court in the Presidency to such executor within three months after the 
death, 

or when the widow or next of kin has, within one month if resident 
within the Presidency, or within three months if resident beyond the 
Presidency, obtained from any such Court letters of administration to the 
estate and effects of the deceased, 

then and in either of such cases the Administrator General shall 
(without prejudice to the provisions contained in sections 17 and 18) not 
be entitled to receive or retain any commission out of any assets belonging 
to such estate and situate within the jurisdiction of the Court by which 
probate or administration has been granted as last aforesaid. 

(Notes). 

And the whole — commission dtc.^* 

Commission payable Administrator General — Collection of debts. 

Where there h‘is been only collection, but no distribution of the assets by the 
Administrator-General, an order under this section allowing com- 
mission at a certain rate, ought, in accordance with the rule laid down 
in S. 5A of the Act, to award only half of the full pommission of 5 per 
cent. 1 M. 148. Q 

28. When the iVdministrator General has given such notices as would 
have been given by the High Courfc in an administra- 
tion-suit, for creditors and others to send in to him 
their claims against the estate of the deceased, he 
shall, at the expiration of the time therein named for sending in claims, 


Distribution 

assets. 


of 


26 


let II of 1871 (abministeatoe- aENEEAL’s). [Ss. 28 & 29 


be at liberty to distribute the assets or any part thereof in discharge of 
such lawful claims as he knows of, and shall not be liable for the assets 
so distributed to any person of whose claim he bad not notice at the time 
of such distribution ; and no notice of any claim shall affect him unless 
proceedings to enforce such claim are commenced within one month after 
the giving of such notice and prosecuted without unreasonable delay. 

Nothing herein contained shall prejudice the right of any creditor 
or other claimant to follow the assets or any part thereof in the hands of 
the persons who may have received the same respectively. 

(Motes). 

General. 

This section has been substituted by S. 4 of Act IX of 1881, for the original S. 28 of this 
Act, which was as follows : — 

“ Whenever the Administrator-General declares a dividend among such 
creditors of the deceased as have proved their debts, and notifies the 
payment of such dividend by advertisement in the Official Gazette, 
no creditor of the deceased who has not previously to such declaration 
and advertisement proved his debts shall be entitled to participate as 
such in the assets wherewith such dividend is made.” 

“ Any payment or delivery of assets to any legatee or to any person entitled to 
any distribution which is made by an Administrator-General after 
the expiration of one year from the grant of the Letters of the Adminis- 
tration under which such payment or delivery is made, shall be 
allowed to the Administrator-General against all creditors and other 
claimants against the estate, of whose debts or claims be has not had 
notice before making such payment or delivery.” 

“ Provided that nothing herein contained shall exempt the person to whom 
such payment or delivery is made from any liability to refund to 
which he woxild otherwise be liable.” 

“ Provided also, that no notice of any debt or claim shall affect the Adminis- 
trator-General, unless proceedings to enforce the debt or claim are 
commenced within one month after the giving of such notice, and are 
prosecuted without unreasonable delay.” K 

29. All letters of administration granted to any Administrator Gene- 
ral in virtue of his office shall be granted to him by 
his name of office, 

and all letters of administration heretofore grant- 
ed to the Ecclesiastical Eegistrar or Administrator 
General officially, or granted to any Administrator 
General in virtue of his office, shall authorize the 
Administrator General for the time being of the same Presidency to act 
as administrator of the estate to which such letters relate. 

* (Motes). 

General. 

Probate, Grant of— Act Xf 11 of 4875— Rule 4 of Rules of High Court, 22nd June, 1875. 
(a) Act XIII of 1870 does not empower the High Court to grant probate limited 
to property in any Province or Presidency, incases where an unlimited. 


Letters to be grant- 
ed to Administrator 
General by his name 
of office. Authority 
given by such let- 
ters. 


Ss.. 29 to 31]| Act H of 1874 (administbator genebal’s). 
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Q^netal^iConchided). 

grant had been made extending only to property in another Province 
or Presidency before the passing of the Act. 1 G. 62. S 

(h) Per Macphermn, J.-^Eule 4 of the Rules of 22nd June, 1875 (15 B.L.R,, 
H. Gt. Rules p. 10), as to grants of probate, only applies to grants of 
the class mentioned in Rule 1, i.e., only to cases in which the appli- 
cation for probate is made after ist April, 1875, and not to cases in 
which the application was made before that date, \lhid.) T 

30. Every probate granted to any Administrator General of a will 

Grant of probat t named as executor by virtue of his 

Administrator Ge- office shall be granted to him by his name of office, 

neral named as exe- and shall authorize the Administrator General for the 

cutor by virtue of -r^ , 

his office. time being of the same Presidency to act as executor 

of the estate to which such probate relates, 

31. Any private executor or administrator may, with the previous 

consent of the Administrator General of the Presidency 
vateTe^nfco^or at property comprised in the probate or 

ministrator of in- letters of administration is situate, by an instrument 
probate vvriting under his hand 1, notified in the local 

Gazette, transfer all estates, effects and interests 
vested in him by virtue of such probate or letters to the Administrator 
General by his name of office ; 

and thereupon the transferor shall be exempt from all liability as 
such executor or administrator, as the case may be, for any act or omission 
in respect of the said property after the date of the said transfer : 

and the Administrator General for the time being shall have the rights 
and be subject to the liabilities which he would have had, and to which 
he would have been subject, if the probate or letters of administration, as 
the case may be, had been granted to him by his name of office at the 
date aforesaid. 

Nothing herein contained shall be taken to exempt any such trans- 
feror from liability for acts and omissions in respect of the said property 
prior to the transfer. 

(Notes), 

General. 

Course of legislation with reference to the office of Administrator-General and his 

duties and powers reviewed. 

The office of Administrator- General was created by Act VII of 1849, and the 
Act recites that the object of the Act is to disconnect the administra- 
tion of the estates of British subjects— meaning European British 
subjects — from the office of Ecclesiastical Registrar, and to appoint- 
an Administrator General. That Act only empowers the Administra- 
tor General to take out Administration to the estates of European 
British subjects. 

Act YIII of 1855 amends the law relating to the office and duties of Adminis- 
trator-General. By this Act the powers of the Administrator-General 


Act II of 1874 (ADMINISTEATOE aENEEAL’s). i [S. 31 

. Gmeral-^iContinued). 

are somewhat extended. His functions are no longer confined to 
she estates of the European British subjects. S. 11 specifies the 
circumstances under which the Administrator-'Greneral is required to 
take such proceedings as may be necessary to obtain administration 
to the efieots of persons not being Hindus or Mahomedans. Ss. 12 
and 11 deal with the estates of persons whether Mahomedans or 
Hindus or not. S. 12 provides that in cases of danger of misappro- 
priation it shall be lawful for the Court to make an order directing 
the Administrator G-eneral to apply for letters of administration to the 
effects of such persons, and S. 14 empowers the Court, in cases where 
danger of misappropriation or Avaste is to be apprehended, to enjoin 
the Administrator-General to collect and hold the property of deceas- 
ed persons whether Mahomedans or Hindus or not. 

It is to be observed, therefore, that the powers of the Administrator-General, 
so far as they relate to the estates of Hindus are of a strictly limited 
character, and are only to be employed for the preservation of pro- 
perty where there is danger of waste or misappropriation. Neither in 
the Act of 1849 nor in that of 1855 is there any provision for the 
transfer of estates, such as we find in the two subsequent Acts. 

The next Act, XXIV of 1867, is described as an act to consolidate and amend 
the law relating to the office and duties of Administrator-General. 
This Act followed very shortly after the Indian Succession Act. 
Section 179 of the latter Act provides that the property of deceased 
persons is to vest in the executor or administrator as the case may 
be. This law, was to be applicable to all cases of intestate or testa- 
mentary succession throughout British India ; but by S. 331 the estates 
of Hindus, Mahomedans or Buddhists are specially exempted from 
its operation. 

In Act XXIV of 1867 the classification of persons adopted for the purposes or 
the Act is— (1) any person not being a Hindu, Mahomedan or 
Buddhist; and (2), any person whether a Hindu, Mahomedan or 
Buddhist or not. 

Under this classification we find that by Ss. 17 and 18 of the Act, which 
closely correspond to Ss. 12 and 14 of the Act of 1855, the] powers of 
Administratoc-General as to estates of Hindus are strictly limited to 
cases where a danger of waste is apprehended. The Act of 1867 is 
however important as containing a new provision, namely, for the 
transfer of estates by private executors or administrators to the 
Administ rator- General. S. 30 gives the right of transfer, with the 
previous consent of the Administrator-General, to any private exe- 
cutor or administrator. The question is whether the executor of a 
Hindu testator is within the words ‘ ‘ any private executor. ” 

So far as regards the time when Act XXIV of 1667 was passed the point is free 
from doubt. The executor by S. 30 may “ transfer all estates, effects 
and interests vested in him by virtue of such probate.” At that time 
these words were inapplicable to the case of a Hindu executor. S. 30 
further provides that upon the transfer being effected ” the Adminis- 
trator General for the time being shall have the rights* and be subject 
to the liabilities which he would have had, and to which he would 
have been subject, if the probate had been granted to him at the date 
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QQnersLl^[Gm}^luded). 

aforesaid;’’ tlie “ date aforesaid” being, the date of the transfer. 

indicate that the intention was to limit the 
operation of the section to the estates of persons as to which the Court 
would have had authority under S. 16 to grant administration to 
the Administrator* General by reason merely of the unwillingness or 
inability of private executors, or other persons entitled to administra- 
tion, to apply for such administration. In that view, that S. 30 
would only deal with those cases where executors or administrators of 
persons mentioned in S. 16 became unwilling or unable to act, after 
■ taking out probate or letters of administration. It would not apply to 
. those eases where the Court had no power to grant administration to the 

Administrator-General, unless, besides the unwillingness of the private 
executor or other person entitled to administration, it was further 
shewn that there was danger of waste or mis-appropriation to the es- 
tate which would otherwise remain unprotected. The latter class of 
cases come within Ss. 17 and 18 of the Act, which are the only sec- 
tions applicable to the estates of Hindus. Moreover, turning to the 
Statement of the Objects and Reasons of the Act we find that S» 30 
was intended to meet the case of private executors and administrators 
about to leave the country. These considerations seem to show that 
the words “any private executor or administrator” did not include 
the executor or administrator of any person falling within the larger 
classification of persons adopted in the Act, “whether Hindu, 
Mahomedanor Buddhist or not,” but were intended to be confined to 
the restricted class of persons “not being Hindu, Mahomedan or 
Buddhist.” 

In the present Act (II of 1874), Ss, 16, 17 and 18 and S. 31 arc in substance 
nothing hut the re-enactment and re-production of Ss. 16, 17, 18 and 
30, respectively, of the Act of 1867. The classification of persons 
whose estates are dealt with, and the phraseology of the sections, with 
one unimportant exception in c>. 31 are the same as in the Act of 1867. 
210.732(735,736,737,738). U 

N.B. — This case was, however renewed by the Privy Council in 22 0. 788 (PX.) 
= 21 LA. 107. 

/.— ** Under his hand &c. 

The words “ bearing a stamp of ten rupees and ” were repealed by the Indian 
Office. Stamp Act, 1879,(1 of 1879). H 1 

2.—*' Transfer by private executor — of interest under probate etc*** 

(1) Transfer by executors to Administrator General. 

Where the executors of a will transfer their interest in the estate of the deceas- 
ed under S. 31 of the Administrator General’s Act to the Administra- 
tor-General, held^ such a transfer would only transfer such powers of 
disposition over the estate as the executors themselves possessed. 23 
0. 908. ^ 

(2) Power to transfer to Administrator-General—Not confined to any particular 
class of cases. 

(a) The right to devolve the property of a deceased testator, with all powers 
and duties relating to the management and administration, which is 
conferred by S. 31 of the Act of 1874, is not confined to any particular 
class of executors of estates. .22 0. 788 (PX.) = 22 I.A. 107. W 



30 Act II of 187i (administbatob genebal’s). [S. 31 

2 , — ^*Tmmfer by primte executor ..i,* of interest under probate etc, 

. — {Concluded), 

(6) It is given in broad and compreliensive terms, to any and every testament- 
ary executor, in whom the estates of the deceased testator have been 
legally vested by virtue of the probate, — provided, only, that no 
transfer shall be made to the Administrator- General without his 
consent. 22 0. 788 (P.C.)=22 I. A. 107. X 

(c) Executors, having obtained probate of the will and possession of the estate 
of a Hindu testator, executed a deed purporting to be in terms of S. 31, 
Act II of 1874, transferring the property, vested in them by the probate, 
to the Administrator-General that this transfer was valid 
under that section. 22 C. 788 (P.C.)~22 I. A. 107, reversing 21 C. 
732. ■ ■ Y 

(3) Act II of 1874— Position of Hindu executor -Right of transfer. 

(а) S. 31, Act 11 of 1874, is are-enactment, without verbal alteration, of 

S. 30 of Act XXIV of 1867. At the time when the prior Act was 
passed, the executor of a Hindu testator was not a person entitled to 
transfer under the Act. But by the time the later Act was passed, 
he became a person entitled so to act, by virtue of the provisions of the 
Hindu Wills Act, 1870. 22 G. 788 (P.C.) = 22 I. A. 107. Z 

(&) So, a Hindu executor after the passing of the later Act, may effect a valid 
transfer of the estate, under S. 31 of the Act. 22 0. 788 (P.C.) =22 
I.A. 107. A 

(4) Rights as between the Administrator-General and executors transferring estate 
to him and the petitioner Interested In that estate. 

In a suit, by a plaintiff interested in the estate, wholly based on the alleged 
illegality of its transfer, by the executors named in the will of a Hindu, 
to the Administrator-General (Act II of 1874, S. 31), decrees were 
made by the High Court Original and Appellate, in the plaintiff’s 
favor. The Tudieial Committee, however, held the transfer legal ; and 
the suit, brought against the Administrator-General and the executors 
as co-defendants, was dismissed. B 

Beld, on the plaintiff’s petition for such modification of the order dismissing 
V the suit as would maintain what had been ordered below relating to 
the accounts, thereby enabling the High Court to bring matters in 
dispute to an end, that there were no grounds for the amendment. 22 
C. 1011. C 

(5) Conflict between Administrator-General and Court of Wards — Nominee of Court 
of Wards, if can be appointed Administrator. 

(<^) The Court of Wards, as such cannot be appointed Administrator. 10 C.^W. 

241. D 

(б) There is nothing, however, to prevent this Court, in certain circumstances, 

e.g.f in this case where the testator wished the minor’s estate to be 
entrusted to the Court of Wards, from appointing the nominee of the 
Court of Wards (in most instances the manager) Administrator of the 
testator’s estate, with the will annexed under S. 31 of the Probate and 
Administ^ration Act. (Ibid-) E 

(c) Held, on the facts . of this case, that the Administrator-General’s taking 
. . possession of the estate of the testator was illegal. (Ibid.) F 
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Appointuaeni; of 
Official Trustee as 
trustee of assets car- 
ried to separate ac- 
counts. 


32. Whenever the Aclministrator General oarries over assets to 
separate accounts in his books, he shall notify the fact 
in the local official Gazette; and he may, with the 
consent of the Official Trustee, and subject to such 
rules as the Governor General in Council may from 

time to time prescribe in this behalf, appoint the 
Official Trustee to be the trustee of such assets ; and upon such appoint- 
ment such assets shall vest in the Official Trustee and his successors in 
office, and be held by him and them upon the same trusts as the same 
assets were held immediately before such appointment. And for the pur- 
poses of Act No. XYII of 1864 such assets shall be deemed to have been 
vested in the Official Trustee under section 10 of that Act. 

33. x411 estates, effects and interests which, at the time of the death, 

resignation or removal from office of any Administra- 

Vesting of estates, 

&c., in successor of tor General, are vested in him by virtue of such 
Administrator Gene- letters of administration, probates or transfers as 
aforesaid, shall, upon every such death, resignation or 
removal, cease to be vested in’ him, and shall vest in his successor in 
office immediately upon his appointment thereto. 

All books, papers and documents kept by such Administrator General 
by virtue of his office or as such executor or transferee as aforesaid shall 
be transferred to and vested in his successor in office. 

(Notes). 

General. 

Administration-bond— Execution and assignment— Indian Succession Act, Ss. 256 
and 257. 

(a) Under S. 256 of the Indian Succession Act, the administration bond should 

be given to the “ Judge of the District Court.” In the case of the 
High Court, such bond may be given in the name of the Chief 
Justice. Under S. 257, such a bond may be assigned to “ some person, 
his executors, and administrators.” The Administrator-General is 
such a person. This section is not confined to private individuals 
only. 3 C.L.J. 422=10 C.W.N. 673 = 33 C. 713. G 

(b) In the case of the High Court, such a bond can only be assigned by the 

Court through one of its ofiScers, e.g., the Eegistrar on the Original 
side. (Ibid.) H 

{h) Suits by and against the Administrator General. 

34. All suits and other proceedings commenced 
General to\ue and by or against any Administrator General in his repre- 
be sued in his name sentative character 1 may be brought by or against him 
by his name of office, 

and no suit or other proceeding heretofore or hereafter commenced 
by or against any person as Administrator General, 
by^^athf&c.° either alone or jointly with any other person, shall 

abate by reason of the death, resignation or removal 
from office of any such Administrator General ; but the same may, by 


Proviso as to costs. 


32 let II of 1875 (abmxnistbatob geneeal’s). |Ss. 84 & 8S: ■ 

order of the Court*, and upon such terms as to the service of notices or 
otherwise as the Court may direct, be continued by or against his succes- 
sor immediately uiDon his appointment, in the same manner as if no such 
death, resignation or removal had occurred: 

Provided that nothing hereinbefore contained shall render any such 
successor personally liable for any costs incurred prior 
to the order for continuing the suit against hina.’ 

(Note). 

In his representative character.^* 

Suit against Administrator-General— Jurisdiction. 

A suit brought against the Administrator-General must be instituted in the 
District Court ; it makes no diference if the Administrator- Geneial is 
not a party to the suit in his oifioial capacity, but is sued simply as 
representing the estate oi a private individual. 6 Bom. L. B. 646 ==28 
B. 529. ' I 

36 . If any suit be brought by a creditor against any Administrator 
General in his representative character, the plaintiff 
Creditors’ suits shall be liable to pay the costs of the suit ^ down 
including the decree, unless upon proof by 
affidavit or otherwise that not less than one month pre- 
vious to the institution of the suit he had applied in writing to the Ad- 
ministrator General, stating the amount and other particulars of the claim, 
and supporting the same by such evidence as, under the circumstances of 
the case, the Aclministrator General was reasonably entitled to require, 
and that the x^dministrator General bad refused or neglected to register 
the claim according to the practice of bis office. 

If in any such suit judgment is pronounced in favour of the plaintiff*, 
he shall, nevertheless, be only entitled to payment out of the assets of 
the deceased equally and rateably with the other creditors.^ 

(Notes). 

General. 

(1) Scope and application of section. 

‘‘This section, as framed, only applies to a suit originally instituted against 
the Administrator-General, and not to a case instituted against a 
deceased and then revived in the name of the Administrator- 
General.” See Henderson’s Testamentary Succession, 3rd Ed., 1909, 
P-m j 

(2) Interest Act, 1839, S. 1— Certificate of Administrator-General admitting debt— 

Whether “written instrument.” 

A certificate of the Administrator-General admitting a debt to be due is not a 
“ written instrument ” such as is contemplated by the Interest Act, 
because the amount mentioned therein is not payable by virtue of 
the certificate, which merely purports to certify the registration of 
, - ' the amount of the admitted debt for the purpose of convenience in 

^ , , , administering the .estate* 26 C. 54, IS 
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S. 353 Act II of 1874 (ADSIINiSlRATOR GBNilEAL’s). 

1. — **ShMilbe iiable to pay the costs oi the saitf elc/' -' 

(1) “Stiall be liable to pay Meaning.- ■ ■ ■ 

The expression “ shall be iiable to pay the costs ” in cl. (1) of the section shows 
that it was intended not to impose upon a creditor to whom the 
condition of exemption was inapplicable, an absolute obligation to 
pay the costs of the suit, but to leave a discretion to the Court to 
relieve him of the obligation if the circumstances of the case required 
it. 25 C. 54 = 1 G.W.N. 500. (Davis v. Young, L.R. 27 Oh. D., 
662 , R.) L 

(2) Costs of Administrator General in a suit to recoYer such property, how paid 
—Expenses of taking care of such property incurred by Administrator-General. 

(a) The Administrator General is in the position of an interpleading plaintiff, 

and he is entitled, in the first instance to recover his costs from the 
losing claimant. 10 B. 350. M 

(b) Failing recovery from him he was entitled to be paid his costs out of the 

estate. (Ibid). N 

(c) If and in so far as that estate proved iusufilcient, he would bo entitled to 

recover them out of the property which was the subject matter of the 
suit. (Ibid). . 0 

. (d) The costs of the Administrator General included the expenses incurred by 
him in taking care of the property entrusted to him by the order of 
the Court. (Ibid). P 

. (e) Costs — Next friend — Administration suit — Unnecessary suit — Liability of 
next friend for costs— Adoption of suit by plaintiS— Costs of solicit- 
or of next friend where suit unnecessary — Solicitor’s lien on estate 
recovered or preserved by , suit — Preservation of estate from future 
risk— Appointment of receiver— Insane executrix. See 10 B. 248. Q 

(3) Right of plaintiff succeeding only in part— Costs. 

Under the special terms of the Administrator-Generars Act, a plaintifi, who 
succeeds only in part, would not be entitled to any costs as against 
the estate, iu respect of which the suit is brought ; but would, on 
the other hand, be liable to pay costs on the disallowed portion of his 
claim. 12 C. 357. R 

2. —'* Equally and rateahly with the other creditors.” 

(1) “Rateable payment”— Meaning. 

The “rateable payment ” referred to in all these sections is rateable payment 
out of the assets. It is nowhere ? provided that it shall be made out 
of the net income of the estate, or any other specific part of the assets. 
25C. 54. G 

(2) Judgment-creditor— Priority of claim ovep assets in the Administrator General’s 

hands. , . • ; 

(а) The holder of a decree for money, the judgment-debtor dying intestate, is 

entitled to have his decree satisfied out of the assets of the deceased 
ill the hands of. the Administrator-General, though. the . assets may 
not be sufficient to pay ol all claims against the estate. 10 C. 929, T 

(б) S. 35 of the Administrator-Generars, Act is limited to the express purpose 
, , for which it was enacted, and there is nothing in that Act or . in the 

Civ. Pro. Code tp'^ change, the. pdsifiqfi of ^ the Administrator-General, 
or to put him in a better position than any ordinary suitor, 

21-JS ' 


u 


Act II of 1874 (administbaior geneeal’s). [Ss, 35 & 36 

Bqmiiy and mteabfy with the other creditors (Concluded). ■ 

(c) Plaintiff on the 15th June 1868, immediately after the death of his debtor, 
brought a suit against the debtor's widow {1st defendant) for recovery 
of the debt, and, before judgment, obtained attachment and sale of 
property of the deceased, the sale proceeds being kept in deposit in 
the Court. These proceedings took place in June and July, and on 
the 15th August administration was granted to the Administrator- 
General, the widow not having taken out administration . On the 
28th September the Administrator-General was, on plaintiS’s appli- 
cation, made defendant in place of the widow and the suit proceeded 
against him to decree. Before plaintiff applied to execute this decree 
the amount of the sale proceeds was, by the direction of the Civil 
Judge, handed over to the Administrator-General, and, accordingly, 
on this ground plaintiff’s application to the District Munsiff for 
execution was rejected. He appealed unsuccessfully to the Civil 
Court. Hh/d, on special appeal, that S. 33 of Act XXIV of 1867 
took away plaintiff’s right to payment otherwise than rateably with 
the other creditors. 6 M.H.G.R. 346. Y 

(3) Assets Sufficient-Creditor’s right to demand payment in full. 

(a) S. 35 of the Administrator-General’s Act does not empower him in any 

way to insist that the creditors of estates in his hands shall accept 
payment of their claims by instalments out of the net income, 
although there may be ample realizable assets available for the im- 
mediate payments of the debts in full, nor does it qualify, restrict or 
otherwise interfere with the right of a creditor to demand im- 
mediate payment in full when there are sufficient assets. 1 C.W.N. 
600 (501) = 25 C. 54. W 

(b) The provision for rateable payment of creditors in S. 35 of the Adminis- 

trator General’s Act, as also in S. 282 of the Succession Act, and 
S. 104 of the Probate and Administration Act, deal with the cases 
where the general assets or the realizable assets are or might be in- 
sufficient for the payment in full of the claim of all the creditors. 
(Ibid). X 


(c) a rani of Geriifimies by the AdministrcLtor-QrenGrctl, 


36. Whenever any person shall have died, whether within any of the 
said Presidencies or not, whether before or after the 
In what case passing of this Act, and whether testate or intestate, 

GenTrarmay' graut assets (whether moveable or im- 

certificate. moveable, or both) within any of the said Presidencies, 


and the Administrator-General of such Presidency is 

satisfied that such assets do not exceed in the whole one thousand rupees 
in value, 


he may, after the lapse of one month from the death if he thinks fit, 
or before the lapse of the said month if he is requested so to do by writing 
under the hand of the executor or the widow or other person entitled to 
administer the effects of the deceased, grant to any person, claiming other- 
, wise than as a creditor to be entitled to a share of such assets, certificate^ 



Ss. 36 & 37]., Act II 011874 (administoatoe genieal’s}-. , .35 

under his hand entitling the claimant to receive the property therein men- 
tioned, belonging to the estate of the deceased, to a A^alae not exceeding 
in the whole one thousand rupees : 

Provided that no certificate shall be granted under 
this section where probate of the deceased’s will or 
letters of administration of his effects has or have 
been granted or in respect of any sum of money depo- 
sited in Government Savings Bank. 

(Notes). 

General. 

N.B. — The words and figures “ not being a Hindu, Muhammadan or Buddhist, 
or emmpted under the Indian Succession Act, 1865, S , 332 , from the 
operation of that Act,'’ were repealed by the Administrator General’s 
Act (IX of 1881), S. 5. 

Practice of Administrator-General of Bengal. 

(а) The has been to grant a certificate so long as the applicant is resid- 

ing within the Presidency as defined by the Act, See Henderson’s 
Testamentary Succession 3rd edition, 1909, p. 431. Y 

(б) Under Ss. 212 and 213 of Act X of 1865, the applicant must be within the 

province, but under the High Court Rules the applicant has to be 
resident within the jurisdiction. (Ibid.) Z 

(c) The Act is silent as to the place of residence of the applicant and the 
matter seems to have been left to the discretion of the Administra- 
tor General. (Ibid). A 

37. If, in cases falling within section 36, no person claiming other- 
wise than as a creditor to be entitled to a share of 
cate^to credEoTs^u^" effects of the deceased obtains, within three 

months, a certificate from the Administrator General 
under the same section, or letters of administration to the estate and 
effects of the deceased, and such deceased was not a Native Ghristian 
Hindu, Muhammadan, Parsi or Buddhist, or exempted under the Indian 
Succession x\ct, 1865, section 332, from the operation of that Act, the 
x\dministrator General may administer the estate and effects without 
letters of administration, in the same manner as if such letters had been 
granted to him ; 

and if he neglect or refuse to take upon himself the administration 
of the estate and effects, he shall, upon the application of a creditor and 
upon being satisfied of his title, grant a certificate in the same manner as 
if such creditor were entitled to a share of the effects of the deceased, 

and such certificate shall have the same effect as a certificate granted 
under the provisions of the same section, and shall be subject to all the 
provisions of this Act which are applicable to such certificate : 


No certificate 
where probate or ad- 
ministration grant- 
ed or for money in 
Government Savings 
Bank, „ 
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Act II of i874 (administeator genbeal’s), [Ss. 37 to 39 


Administrator 
General not bound 
to grant certificate 
unless satisfied of 
claimant’s title, &e. 


Provided that the Administrator General may, before granting such 
Proviso certificate, if he think fit, require the creditor to give 

reasonable security for the. due administration of the 

estate and effects of the deceased. 

■ '(Notes).- 

Q rant of certificate to creditors.** 

The first paragraph of S. 37 was substituted for the original paragraph by the 
Indian Succession Law Amendment Act, (II of 1890). S. 11 (1). B 
2,—** Native Christian,** 

The words “ Native Christian ” were inserted by the Native Christian Admi- 
nistration of Estates Act, (VII of 1901), S. 4 ; not, however, affecting 
any probate, letters of Administration or certificate granted or vested 
under this Act. C 

38. The Administrator General shall not be bound 
to grant any certificate under section 36 or 37,^ unless 
he be satisfied of the title of the claimant and of the 
value of the assets of the deceased, either by the. oath 
or affirmation of the claimant, ^ or by such other 

evidence as he requires. 

(Notes). 

/. — Certificate under S. 36 or 37*** 

N.B. — These words were substituted for the words “ any such certificate ” bj” 
the Administrator-Generars Act, (IX of 1881), S. 6. Cl 

Claimant,., .or by such other ^c,** 

N.B. — The {which, oath or affirmation the Administrator-Oeneral is 

hereby authorized to administer or take),^' were repealed by the 
Administrator General’s Act, {IX of 1881), S. 6. C2 

39. A copy of any such certificate with a receipt 
annexed shall, when such copy and receipt are signed 
by the person to whom the certificate has been grant- 
ed, be a full discharge for payment or delivery to him 
of the money or security for money therein mentioned, 

to, the person paying or delivering the same : 

Ric^fat of executor nothing in this Act shall preclude any execu- 

or administrator tor or administrator of the deceased from recovering, 

holdef from the person receiving the same, the amount re- 

maining in his hands after deducting the ariiount of 
all debts or other demands lawfully paid or discharged by him in due 
course of administration. 

^ ^ And any creditor or claimant against the estate 

Right of creditor , 

against assets in 01 the deceased shall be at liberty to recover bis debt 

hoito^^ certificate- claim out of the assets received by such person and 
remaining in bis hands unadministered, in the same 
manner and to the same extent as if such person had obtained . letters of 
administration to the estate of the deceased. . 


Copy of certificate 
with receipt annex- 
ed, when signed by 
certificate-holder, to 
be a discharge. 
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Ss, W to 42] Act II of i 874 (administratoe general’s). 


Administrator Ge- 
neral not bound to 
take out adniinistra- 
tioii on account of 
effects for which he 
has granted certifi- 
cate. 


iO. The Adminiskator General shall not be bound 
to take out letters of administration to tlie estate of 
any deceased person on account of the effects in res- 
pect of which he grants any such certificate, but he 
may do so if he discover any fraud or misrepresenta- 
tion made to him, or that the value of the estate 


exceeded one thousand rupees. 

^i. For every such certificate the Administrator General shall be 
Fee for certificate ^0 charge a fee calculated after the rate of three 

rupees in the hundred on the amount mentioned in 

tlie certificate, 

il-A. Where a person not having his domicile in British India has 
died leaving assets both in Britsh India and in the 
country in which he had his domicile at the time of 
his death, and proceedings for the administration of 
his estate with respect to assets in British India have 
been taken under section 36 or section 37, and there 
has been a grant of administration in the country of 
domicile with respect to the assets in that country, 


Transfer of certain 
assets from British 
India to executor 
or administrator in 
country of domicile 
for distribution, 


the holder of the certificate granted under section 36 or section 37, 
or the Administrator General, as the case may be, after having given such 
notices as the High Court may by any general rule to be made from time 
to time prescribe, for creditors and others to send in to him their claims 
against the estate of the deceased, and after having discharged, at the 
expiration of the time therein named, such lawful claims as he knows of, 
may, instead of himself distributing any surplus or residue of the deceased's 
property to persons residing out of British India who are entitled thereto, 
transfer, with the consent of the executor or administrator, as the case 
maybe, in the country of domicile, the surplus or residue to him for 
distribution to those persons. 

(Notes). 

General. 

S, 41-A was inserted by the Indian Succession Law Amendment Act, 1890 
(II of 1890), S. 12. C3 

{d) Expenses of the Administrator OeneraVs Establishment. 


Administrator Ge- 
neral to defray ex- 
penses of establish- 
ment. 

made by this Act, 


42. The Administrator General shall defray all 
the expenses of the establishment necessary for his 
office, and all other charges to which the said office is 
subject, except those for which express provision is 
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Act II of 1874 (administeatoe geneeal’s). [S. 43 

(e) AcGountB and ScJmkiles. 

43* The xldministrator General of each of the said Presidencies shall 
enter into books, to be kept by him for that ptir- 
iienS^tT^keTp^septv P^^e, separate and distinct accounts of each estate, and 
rate, account for eiich of all such sums of money, bonds and other securities 
for money, goods, effects and things as come to his 
liands, or to the hands of any person employed by him or in trust for him 
under this Act : and likewise of ail payments made by him on account of 
such estate, and of ail debts due by or to the same, specifying the dates 
of such receipts and payments respectively. 

Such books shall be kept in the Administrator General’s Office, and 
shall be open for the inspection of all such persons, 
Aceounfcs to be practitioners in the said Courts and others, as may 
orpaymenroHer^ l^^ve occasion to inspect the same, at office hours, 
paying only such reasonable fee^ for the time being fixed 
by the Government and published in the official Gazette of the Presidency to 
which the same may relate. 

(Motes). 

/.— '‘Fees iSc.*' 

(l) Fees prescribed under this section. 

(a) for the Presidency of Bengal, see Gazette of India, 1867, p. 566. This 

order is kept in force by para. 2 of S. 2 of this Act, vide supra ; D 

(b) by the Government of Bombay, see Bom, B & 0. (noted infra,) D-1 
f2) Rules as to fees. 

(fl) Fees payable on applications for information to Administrator General— 

Ko, 2866, dated the 20th March, 1867 Under S. 31 of Act VIII of 1S55, the 
Governor General in Council is pleased to direct that from and after 
the 1st April, 1867, the under -mentioned fees shall be levied from 
parties seeking information from the office of Administrator-General, 

viz ■■ ■ ' ■ 

For information on any single point in respect of which an advertisement has 
duly appeared. ... ... ... ...One Rupee. 

For search for information regarding estates which have been wound up, 

...Four Rupees per hour. 

The above fees to be paid whether the search made has been successful or 
otherwise. 

(See Gazette of India, 1867, Ft. I, p. 666). 

(b) Levy of fees for inspecting books kept by the Administrator-General. 

(1) Notification, dated 17th December, 1867, B.G.G. 1867, Ft. I, p. 476- 
Under S. 41 of Act XXIV of 1867, the Right Honourable the Govern- 
or in Council is pleased to direct that from and after this date the 
undermentioned fees shall be levied from parties requiring to inspect 
the books kept by the Administrator General, viz : — 
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Ss. 43 & 443 Act II of 1874 {admijiistkaioe gbnehal’s). 

I.—“Fees&c.”—{Conelttded). 

For information on any single point in respect of which an advertisement has 
duly appeared ... 1 Eiipee 

For search for information regarding estates which have been wound up, per 
lioiir ... ... ... ... ... 4 Rupees 

The above fees to be paid whether the search made prove successful or other- 
wise. 

See Local Rules and Orders, Bombay, 3.896 Ed., Vol, I, p, 102, E 

H.B. — See also Rules noted at the end of the Act. 

44. The Administrator General of each of the said Presidencies shall 

twice in every year, that is to say, on or before the 

Administrator Ge- clay of April, and on or before the first day of 

neral to furnish half ^ . , . , ^ 

yearly schedules. October, or on such other days as the Government, by 
any rules or orders to be published as aforesaid, may 
direct, exhibit and deliver, in the High Court at Calcutta, Madras or 
Bombay, as the case may be, — 

(a) a schedule showing the gross amount of all sums of money re- 
ceived or paid by him on account of each estate in his charge, 
and the balances, during . the period of six months ending 
severally on the thirty first day of December and thirtieth day 
of June next before the day of delivering such schedule, 

(b) a list of all bonds or other securities received on account of 
each of the said estates during the same period, 

(c) a schedule of all administrations whereof the final balances have 

been paid over to the persons entitled to the same, during 
the same period, specifying the amount of such balances and 
the persons to whom paid. 

Such schedules shall be filed of record in such High Court, and shall, 
within fourteen days afterwards, be published in the 
jQM and^^publiahed!' official Gazette of the Presidency by the Adminis- 
trator General ; 

and copies thereof in triplicate shall be delivered by such Administra- 

. ' , , , tor General to the Government, and shall be sent by 

Copies of schedules. p t t 

such Government to the Secretary or State tor India, 

in order that such Secretary may, if he think fit, order the same to be de- 
posited at the India Office, for public inspection, and cause notices to be 
published in the London Gazette and other leading newspapers that such 
schedules are open to inspectiop^ there, or make such other orders respect- 
ing the same as he thinks fit. 


Act II of 1874 (admin GDNKRAL^ s). [Ss. 45 to 48 


PAET IV. 

Of the Audit of the Administrator General’s Accounts. 

45. The Government shall from time to time appoint auditors to 
examine the accounts of the Administrator General at 
appSiT auditors. times of the delivery of the said schedules, and also 


at any other time when the Government thinks fit. 


46, The auditors shall examine the schedules and accounts, and 

report to the Government — 

Auditors to ex- (a) whether they contain a full and true account 

r^ort ^to^^Goveru^ everything which ought to be inserted therein, 
meat. (b) whether the books which by this Act, or by 

any such general rules and orders as hereinafter nien- 
tioned, are directed to be kept by the Administrator General, have been 
duly and regularly kept, and 

(c) whether the assets and securities have been duly kept and in- 
vested and deposited in the manner prescribed by this Act, or 
by any such rules and orders to be made as aforesaid. 

47. Every auditor shall have power to summon as well the Admi- 

nistrator General, as any other person whose presence 
Auditors to sum- thinks necessary, to attend him from time to time ; 
to call for books, etc. and to examine the Administrator General or other 
person if he thinks fit, on oath or affirmation to be by 
him administered; and to call for all books, papers, vouchers and docu- 
ments which appear to him to be necessary for the purposes of the said 
reference. 

If the Administrator General or other person when summoned refuses, 
or, without reasonable cause, neglects to attend or to produce any book, 
paper, voucher or document so required, or attends and refuses to be sworn 
or make an affirmation, or refuses to be examined, the auditors shall certify 
such neglect or refusal in writing to the High Court at the Presidency 
town ; 

and every person so refusing or neglecting shall 
Penalty for non- thereupon be punishable in like manner as if such 
attendance. refusal or neglect had been in contempt of the said 

High Court. 


Auditors to sum- 
mon witnesses and 
to call for books, etc. 


attendance. 


48. The costs and expenses of preparing and publishing the said 
schedules and copies thereof, and of every such re- 
acSdules^ ferenee and examination as aforesaid, shall be defray- 

ed by ^ air the estates to which such schedules or 


accounts relate. 
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Such costs and expenses, and the portion thereof to be contributed 
by each of the said estate, shall be ascertained and settled by the audit- 
ors, subject to the approval of the Government, and shall be paid out of 
the said estates accordingly by the Administrator General. 

19. If upon any such reference and examination the auditors see 

„ . , . , reason to believe that the said schedules do not con- 

Special report to , . , , , , i- ,, .r • 

Government if ac- tain a true and correct account of the matters therein 

counts appear incor- contained or 'which ought to be therein contained or 

that the assets have not been duly kept and invested 

or deposited in the manner directed by this Act, or by any such rules 

and orders as aforesaid, or that the Administrator General has failed to 

comply with the provisions and directions of this Act or of any such 

rules and orders, they shall report accordingly to the Government. 

60. The Government may refer every such report as last aforesaid 
to the consideration of the Advocate General for the 

Proceedings upon 

such report. Presidency, who shall thereupon, if he think fit, pro- 

ceed summarily against the defaulter or his executor 
or administrator in the High Court in the Presidency-town, by petition 
for an account, or to compel obedience to this Act or to such rules and 
orders as aforesaid, or otherwise as he may think fit, in respect of ail or 
any of the estates then or formerly under the administration of such 
defaulter ; 

and the said x\dvocate General may exhibit interrogatories to the said 
Administratior General, executor or ad mimstrator (hereinafter called the 
defendant) who shall be bound to answer the same as fully as if a com- 
mission had been issued under the provisions of the Code of Civil 
Procedure for his examination upon the said interrogatories. 

The Court shall have power upon any such petition to compel the 
attendance in Court of the defendant and any witnesses who may be 
thought necessary, and to examine them orally or otherwise as the said 
Court thinks fit, and to make and enforce such order or orders as the 
Court thinks just, 

51. The costs, including those of the Advocate General and of the 
Costs of reference, reference to him, if the same be directed by the Court 
&G., how to be de- to be paid, shall be defrayed either by the defendant 
frayed. estates rateably as the said Court directs ; 

and whenever any costs are recovered from the defendant the same shall 
be repaid to the estates by which they have been in the first instance 
contributed ; and the Court may, if it think fit, order the defendant to 
receive his costs out of the said estates. 
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: PAET V. 

Of the CoiiiiissiON of the Auministbatob Genbkal. 

52. The Adrainistvatoi- General of each of the said Presidencies, under 

. . , , any letters of administration granted to him in his 

Oommission to be 

received by Admin is- official character, or under any probate granted to 
trators General. ^^ 11 . of a will wherein he is named as executor by 

virtue of his office, or under any probates or letters of administration 
vested in him by section 8 or section 31, shall be entitled to receive a 
commission at the following rates respectively, namely : — 

The Administrator General of Bengal at the rate of three centum 
and the Administrators General of Madras and Bombay respectively at 
the rate of live centum upon the amount or value of the assets ^ which 
they respectively collect and distribute in due course of administration. 

(Notes). 

Assets.*’ 

‘‘ Issets ” meaning of— Revenue paying estate. 

(a) The Adaiinistratoc General is enbifcled fco charge only one commission upon 
his collection. 31 0. 572. F 

(h) Ho is entitled to commission upon the entire collections of a revenue pay- 
ing estate. 31 0.572. G 

(c) He is nob entitled to commission on the value of the Corpus of such part of 

the estate as is in the hands of a Receiver, but only on realizations 
made and handed over to him by such Receiver. 31 C. 572. H 

(d) The entire rents of a revenue paying estate, when collected by the Admin- 

istrator General, become the “property ” of the estate in his hands, 
and the application of such property in the payment of revenue is a 
distribution of such property in due course of administration. (Per 
Sale, J. in) 31 0. 572. I 

(c) In this sense the property of a deceased person applied in payment of 
revenue is “ an assert ” within the meaning of the Administrator 
General’s Act, and as such is chargeable with commission. (Per Sale, 
J. in) 31 0. 672. j 


53. The last preceding section shall not apply to cases in which the 
property of an officer or soldier dying on service comes 
to the hands of the Administrator General of any of 
the said Presidencies, under the 9th or the l2th^^ s^^ 
of the Statute called the Eegimental Debts Act, 1863 ; 
and such Administrator General shall not take a percentage on any 
such property exceeding three ‘per centum on the gross 
^ ^ amount coming to his hands after the passing of thp 
Administrator General’s Act, 1865, if preferential 
charges as defined by the 4th section of the said Statute have been pre^ 
viously paid, or on the gross amount remaining in bis hands after payment 
by him of such charges, as the case may bo. 


Section 52 not to 
apply to property' of 
officers and soldiers 
dying on service. 


Commission 
such property. 
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How payable. 
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54. The Administrator General shall be entitled to reimburse him- 

W h a t expenses made by him in respect of any 

efec., commission is estate in his charge, Avhich a private administrator of 
to cover. siich estate might have lawfully made; but, save as 

aforesaid, the commission to which the Administrator General of each of 
the said three Presidencies shall be entitled is intended to cover, not 
merely the expense and trouble of collecting the assets, but also his 
trouble and responsibility in distributing them in due course of adminis- 
tration. 

It is therefore enacted that one half of such commission shall be 
payable to and retained by such Administrator Gene- 
ral upon the collection of the assets ^ and the other 
half thereof shall be payable to the Administrator General who distributes 
any assets in the due course of administration, and may be retained by 
him upon such distribution. 

The amount of the commission lawfully retained by an Adminis- 
^ . . trator General upon the distribution of assets shall be 

tained to be deemed deemed a distribution in the due course of adminis- 
a distribution. tration within the meaning of this Act. 

Bx'planation . — The carrying of assets to separate accounts in the 
books of the Administrator General notified as hereinbefore provided, 
and the transfer of assets to the Official Trustee, shall each be deemed to 
be a distribution within the meaning of this section. 

(Notes). 

General. 

The Administrator General’s right of retainer. 

The Administrator General has the same rate of retainer in satisfaction of 
his own debt as that which an ordinary executor or Administrator has. 
See V. Stohes, 2 Madd. 265. J-1 

Collection of the assets.** 

“ Collection of assets,” meaning of. 

{a) The expression “ collection of assets ” implies the doing of some act in 
connection with such assets. 25 C. 65. (1 M.H.C. 171 P.) K 

{b) The term “ assets ” means and includes, property of a deceased person 
chargeable with and applicable to the payment of his debts and lega- 
cies.” It would, therefore, include immoveable property. But the 
commission chargeable by the Administrator General under S. 54, 
is in respect of the collection and distribution of all assets. {Ibid.} L 

55. The Governor General in Council may from time to time order 

Commission of Ad- the rate of commission hereinbefore authorized to be 

ministrator General j^eceiyed the Administrator General of Bengal to be 

raised and again re- raised to any rate not exceeding five im' centum upon 
the amount or value of the assets which he collects 
and distributes in due coarse of administration, and again to be reduced. 
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Ooniiiiission of Ad- 
ministrators General 
of ^Madras and Bom- 
bay may be reduced 
and again raised. 


Proviso. 


The Governments of the Presidencies of Fort St. George and Bombay 
respectively may, ^vith the sanction of the Governor 
General in Council, from time to time, order the 
aforesaid rate of commission hereby authorized to be 
received by the Administrators General of Madras 
and Bombay respectively to be reduced, and again to 

be raised : 

Provided that the commission so to be received shall not at any 
time exceeci five centum of the assets collected, and 
that no person now bolding the office of Administra- 
tor General of Bengal, Madras or Bombay shall, by any such order, be 
deprived of the right to receive and retain, for his own use, a commission 
at the rate of three per cenkm in respect of all assets collected and 
actually administered by him. 

55-A. Notwithstanding anything hereinbefore contained, an Adminis- 

„ . . trator General of a Presidency obtaining probate or 

Commission on 

assets collected be- letters of administration operating in another Presi- 
yond Presidency. dency shall be entitled to the same rate of commis- 
sion in respect of the collection and distribution of assets collected in such 
Presidency as the Administrator General of such Presidency would have 
been entitled to if such assets had been collected and distributed by him, 
and to no higher rate. 

(Notes). 

N.B.-— S. 65-A was inserted by the Administrator General’s Act, 1881 (IX of 
1881), S. 7. 

56. Eepealed by Act V of 1902, S. 4 (1). 

(Notes). 

N. B. — (1) S. 56 was repealed by the Administrator General and Official 
Trustee^s Act, 1902 {V of 1902), S. 4 (1). 

S. 56 was as follows : — No person other than the Administrator General acting 
officially shall receive or retain any commission or agency charges for 
anything done as executor or administrator under any Probate or 
letters of Administration, or letters ad colligenda hona, which have 
been granted by the Supreme Court or High Court at Fort William in 
Bengal since the passing of Act No. VII of 1849 (for the appointment 
of an Administrator General in Bengal), or by either of the Supreme 
or High Courts at Madras and Bombay since the passing of Act No. II 
of 1850, (to amend and extend to Madras and Bombay Act No. VII of 
1849), or which have been or shall be granted by any Court of compe- 
tent jurisdiction within the meaning of Ss. 187 and 190 of the Indian 
Succession Act, 1865. 

But this amendment shall not prevent any executor or other persons from 
having the benefit of any legacy bequeathed to him in his character 
of executor, or by way of commission or otherwise. 

N.B,-— (2) As to the controversy which arose on the provision of this section 

see Administration Practice of India by A. P. Kenny, 1907, pages 6 

' 


, and 7, 


S. 57] 




f 

\ 
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PAET YL 

Miscellaneous. 

57, The Government may from time to time make 
rules 1 consistent with the provisions of this Act— 

{o) for the safe custody of the assets and securities 
which come to the hands or possession of the 
Administrator General ; 

(b) for the remittance to the India Office of all 
sums of money payable or belonging to persons 
resident in Europe, or in other cases where such 
remittances are required ; 

({?) generally for the guidance of the i^dministra- 
tor General in the discharge of his duties ; 
and may by such rules amongst other things 
direct what books, accounts and statements, in addition to those mention- 
ed in this Act, shall be kept by tjhe Administrator General, and in what 
form the same shall be kept, and what entries the same shall contain, 
and where the same shall be kept, and where and how the assets and 
securities belonging to the estates to be administered by such Administrator 
General shall be kept and invested or deposited pending the administration 
thereof, and how and at what rate or rates of exchange any remittances 
thereof shall be made. 

Unless any such rules are made and published, 

Proviso as to rules rules now in force in each of the said Presiden- 
now m force. 

eies, so far as the same are not inconsistent with this 
Act, shall be of the same foi'ce and effect as if the same had been made 
and published hereunder. 

(Notes). 

The Government may, . . , rules,** 

Rules under this section. 

(а) for the Presidency of Bengal, See Oaloutta G-ajsette, 1856, p. 544. These 

rules are kept in force by the proviso to this section ; (But see now 

Home Department Notification, Judical, dated 31st May, 1910). 

(б) by the Government of Bombay, see Bom, E. & O., and Bombay Govern- 

ment Gazette, 1907, Pt. I, p. 1406 ; 

(c) by the Government of Madras, see notifications quoted in the Mad. R. & 

0. , and Port St. George Gazette, 1898, Pt. I, p. 702, ibid* 1899, Pt. 

1, p. 917. M-N 


Power to make 
rules. 


for custody of as- 
sets ; 


tor remittance of 
money ; 


forguidance of 
Adm i n i s t r a t 0 r 
General. 


N.B, — See these Buies noted at the end of this Act. 
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58. Such rules shall be published in the Gazette of India, the Fort St. 
Publication of new George Gazette, or the Bombay Government Gazette, 

rules. as the case may be, and the several Administrators 

General shall obey and fulfil the same, and the same shall be a full 
authority and indemnity for all persons acting in pursuance thereof. 

59. The Governor General in Council may from time to time, either 

by general rule, or by special order in a particular case, 
wl^xr^^commlSon decide any question as to the time at which any com- 
shall be deemed pay- mission accruing to the Administrator General in his 
official capacity shall be deemed to have been payable ; 
and such decision shall bind every Administrator General and the 
estates held by him in his official capacity. 

Orders of Court to 60, Any order made under this Act by any Oouit 

be equivalent to cle- shall have the same effect and be executed in the same 
erees. _ 

manner as a decree. 


Orders of Court to 
be equivalent to de- 
crees. 


60-iL. The Administrator General may, whenever he desires, for the 
Power to examine purposes of this Act, to satisfy himself regarding any 
on oath. question of fact, examine upon oath or affirmation 

(which he is hereby authorized to administer or take) any person who is 
willing to be so examined by him regarding such question. 

(Notes). 

N.B, — S. 00-A was inserted by the Administrator General’s Act; 18S1 (IX of 1881), 
S. 3. 

61. Whoever, having been sworn or having taken an affirmation un- 

Palse evidence. makes upon any examination authorised 

by this Act a statement which is false, and which he 
either knows or believes to be false or does not believe to be true, shall be 
deemed to have intentionally given false evidence in a stage of a judicial 
proceeding. 

62. All assets in the official charge of the Administrator General of 

Assets unclaimed Presidencies, and appearing from the 

for fifteen years to official books and accounts of the Ecclesiastical Eegis- 

be transferred to tra.r and of the Administrator General of any of those 
Government. t-, • t , 

Presidencies, or from the official books and accounts 

of any of those officers, to have been in official custody for a period of 

fifteen years or upwards without any claim thereto having been 

made and allowed, shall be transferred and paid to the Comptroller 

General of Accounts or to the Accountant General to the Government of 

Fort St. George or Bombay, as the case may be, and be carried to the 

account and credit of the Government of India for the general purposes of 

government ; 
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and the receipt of the said Comptroller General or Aceoiintant General 
as the case may be, shall be a full indemnity and discharge to the said 
Administrator General for any such transfer or payment : 

Provided that this Act shall not authorize the transfer or payment 
Provi o such proceeds as aforesaid, pending any suit 

heretofore or hereafter instituted in respect thereof. 

63. If any claim be hereafter made to any part of the securities, 
moneys or proceeds carried to the account and credit 

Mode of proceed- Government of India under the provisions of 

mg by claimanb . . . ^ 

to recover principal this Act, and if such claim be established to the satis- 

money so transfer- faction of the Comptroller General or the Accountant 

General to the Government of Fort St. George or 
Bombay, as the ease may be, the Government of India shall pay to the 
claimant the amount of the principal so carried to its account and credit 
or so much thereof as appears to be due to the claimant. 


If the claim be not established to the satisfaction of the said Comp- 
troller General or Accountant General, as the case may be, the claimant 
may apply by petition to the High Court at the Presidency -town 
against the Secretary of State for India, and, after taking evidence either 
orally or on affidavit in a summary way as the Court thinks fit, the Court 
shall make such order on the petition for the payment of such portion of 
the said principal sum as justice requires, and such order shall be binding 
on all parties to the suit, 

and the Court may direct by whom the whole or any part of the 
costs of each party shall be paid. 

(Notes). 

(ieneral. 

Application under the Administrator General’s Act (XXI¥ of 1867), S. 60-““ Suit.” 

(<z) An application by the petition under S- 63 of Act 11 of 1874 is a suit 
within the meaning of S. 13 of Act X of 1877, and therefore such an 
application is barred by the disposal of a former application in the 
same matter under the same section, or under S. 60 of Act XXIV of 
1867, which the Act of 1874 repeals. 3 0. 340. 0 

(b) This is so whether the order is one for payment of money or one dismissing 

the ipetition. 3 0. 340. P 

(c) S, 63, Act II of 1874, contemplates that the money which is the subject of 

the petition may be claimed by parties other than the applicant, and 
that those parties may appear and be represented at the hearing ; and 
the words “ binding on all parties ” were intended to make the order 
binding upon such parties as well as on the petinioner. 3 0. 340. F-1 

(d) The order passed under that section can be reviewed under S. 623 of Act X 

of 1877. 3 0,340. Q 




48 


Act II of 1874 (ADMINISTl^AXOK (iKNERAL’s). 


[S. 64 


64. Wheiievei’ any person, other than a Native GhrisUan, ^ Hindu 
Muhammadan, Parsi 2 or Buddhist or a person ex- 

Disfcrict Judge in g^pted under the Indian Succession Act, 1865, sec- 

cert-am cases io take ^ , a t i • 

charge of property tion 332, from the operation ot that Act ; dies leaving 

of deceased pepoos, y^gsets within the limits of the iurisdictioii of a District 
and to report toad- , , -r i i' n i 

ministrator General. Judge, the District Judge shall report the circum- 
stance without delay to the Administrator General of 
the Presidency, stating the following particulars so far as they may be 
known to him : 

(a) the amount and nature of the assets, 

{h) whether or not the deceased left a will, and, if so, in Nvhose 
custody it is, 

and, on the lapse of oue month from the date of the death, 

(c) whether or not any one has applied for probate of the will of 
the deceased or letters of administration to his effects. 

The District Judge shall retain the property under his charge, or 
appoint an officer under the provisions of the Indian Succession Act, 1865, 
section 239, to take and keep possession of the same until the Adminis- 
trator General has obtained letters of administration, or until some other 
person has obtained such letters or a certificate from the Administrator 
General under the provisions of this Act, when the property shall be 
delivered over to the person obtaining such letters of administration or 
certificate, or, in the event of a will being discovered, to the person who 
may obtain probata of the will. 

The District Judge may cause to be paid out of any property of 
which he or such officer has charge, or out of the proceeds of such property 
or any part thereof, such sums as may appear to him to be necessary for 
all or any of the following purposes, namely:— 

id) the payment of the expenses of the funeral of the deceased and 
of obtaining probate of his will or letters of administration to 
his estate and effects, 

(b) the payment of wages due for services rendered to the deceased 

within three months next preceding his death by any labourer 
artizan or domestic servant, and 

(c) the relief of the immediate necessities of the family of the 

deceased, 

and nothing in section 279, section 280 or section 281 of the Indian Suc- 
cession Act, 1865, or in any other law for the time being in force with 
respect to rights of priority of creditors of deceased persons, shall be held 
to affect the validity of any payment so caused to be made. 
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(Notes). 

I — Nutive Christian y 

' M.B.-— Tlie words “ Native Christian ” were inserted by the Native Christian' 
Administration of Estates Act, 1901 (VII of 1901), S. 4 : not, however 
affecting any probate, letters of administration or certificate granted 
or vested under this Act. 

2—**ParsL** 

The word “ Parsi ” in S. 64 was inserted by the Administrator General’s Act, 
1881 (IX of 1881), S. 2. R 

3—'^ The District Judge^ etc." 

This paragraph was added to S. 64 by the Indian Succession Law Amendment 
Act, 1890 (11 of 1890), S. 13. S 

65. Nothing in this Act is intended to require the Administrator 

General to take proceedings to obtain letters of admi- 

Act not to require the estate or effects of any officer or 

administration of soldier or other person subject to any Articles of A¥ar, 

estates of soldiers, unless when the Administrator-General is duly author- 
unless Admmistra- 

tor General author- ized or required so to do by the Military Secretary to 
oretary or^^Gomn^^^^^ Government, or by a Committee of Adjustment or 
tee of Adjustment. other officers or persons acting under any law for the 
time being in force relating to the payment of regi- 
mental debts ; 

nor is anything in this Act contained intended to interfere with or 
alter the provisions of any x\ct of Parliament for regulating the payment 
of regimental debts anc] the distribution of the effects of officers and soldiers 
dying in the service of Her Majesty in India, or of any Articles of War. 

66. Nothing contained in the Indian Succession Act, 1865, or the 

Indian Companies Act, 1866, shall be taken to super- 
CompSeT Act not sede or affect the rights, duties and privileges of the 
to affect Administra- Administrators General and Officiating Administrators 
General of Bengal, Madras and Bombay respectively. 

And nothing contained in the Indian Succession Act, 1865, or in this 
Act, or in the said Act No. XXIV of 1867, shall be 
sionsTf PriiEy deemed to affect, or to have affected, any provisions 
Police Acts as to Jqj. being in force ^ relating to the moveable 

petty estates. property under two hundred rupees in value of persons 

dying intestate within any of the Presidency-towns, which shall be or has 
been taken charge of by the police for the purpose of safe custody. 

(Note). 

“ Provisions for the time being in force.” 

See the Calcutta Police Act, 1866 {Bengal Act IV of 1866), Ss. 100, 101, the 
Madras City Police Act, 1888 (Madras Aot III of 1888), S. 30, and (as 
to Bombay) Aot XIII of 1856, Sa. 113, 114. T 

S23— G 


Succession Act and 
Companies Act not 
to affect Administra- 
tor General. 
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requisitions for re- such requisitions as may be made by the Government 
for returns and statements, in such form and manner 
as the Government may deem proper. 

(Note). 

H.B.— S. 67 was added by the Indian Succession Law Amendment Act, 1890 
(II of 1890), S. U. U 

PART VII. 

Division op the Presidency op Bengal into Provinces. 

68. (1) Notwithstanding anything in the foregoing 
Presidency of Bengal provisions of this Act, the Govern or- General in Oouncil, 
into Provinces, occurrence of any vacancy in the Office of 

the Administrator-General of Bengal, may, by notifi- 
cation in the Gazette of India, — 

(a) divided the Presidency of Bengal, as defined in this Act, into 
so many Provinces as he thinks fit, 

(b) define the limits of each of those Provinces ; and 

(c) appoint an x^dministrator General for each Province, 
and, subject to the provisions of this section, the following 
consequences shall thereupon ensue, namely : — 

(i) the Office of Administrator- General of Bengal shall cease 
to exist : 

(ii) the Administrator General of a Province shall have the like 
rights and privileges, and perform the like duties, in the 
territories and dominions included in the Province, as the 
Administrator General of Bengal had and performed as 
Administrator General therein : 

(iii) the functions of the Government under this Act shall as 
regards the territories and dominions included in a Pro- 
vince, be discharged by the Governor- General in Oouncil : 

(iv) the functions of whatsoever kind assigned by the foregoing 
provisions of this Act to the High Court at Calcutta in re- 
spect of the territories ' and dominions included in a Province 

' shall be discharged by such High Court as the Governor- 

General in Oouncil may, by notification in the Gazette of 
India, appoint in this behalf, and probate or letters of 
administration granted to the Administrator-General of the 
Province by the High Court so appointed shall have the 
same effect throughout the Presidency of Bengal, as defined 
in this Act, or, if the Court so directs throughout British 
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India, as/ but for the abolition of the Office of Administrator 
General of Bengal, probate or letters of administration 
. granted to the holder of that office by the High Court at 

Calcutta would have had : 

(v) in the foregoing provisions of this Act the word '‘Presidency’* 

shall be deemed to include a Province, the expression 
“Presidency-town” the place of sitting of a High Court 
appointed by the Governor-General in Council under clause 
(iv) of this sub-section, and the expression “ Advocate- 
General ” a Government Advocate or other officer appointed 
by the Governor General in Council to discharge for a Pro- 
vince the functions under this Act of an Advocate General 
for a Presidency : 

(vi) the provisions of this Act with respect to the commission of 
the Administrator- General of Bengal, shall regulate the 
commission payable to the Administrator General of a 
province : and, 

(vii) generally, the provisions of the foregoing sections of this 
Act with respect to the High Court at Calcutta, and the 
provisions of those sections or of any other enactment with 
respect to the Administrator General of Bengal, shall, in 
relation to a Province, be construed, so far as may be, to 
apply to the High Court and Administrator General, res- 
pectively, appointed for the province under this section. 

(2) Any proceeding which was commenced before the publication of 
the notification dividing the Presidency of Bengal into Provinces, and to 
or in which the Administrator-General of Bengal in his representative 
character was a party or was otherwise concerned, shall be continued as 
if the notification had not been published, and the Administrator General 
of the Province in which the Town of Calcutta is comprised shall for the 
purposes of the proceeding be deemed to be the successor in office of the 
Administrator General of Bengal 

(3) 1 Notwithstanding any division of the Presidency of Bengal, as 
defined in this Act, into Provinces under this section, the Administrator 
General of the Province in which the town of Calcutta is comprised shall 
be deemed to be the Administrator General for the whole of the said 

Presidency for the purposes of the Regimental Debts Act, 1863. 

(Notes). 

General. 

N.B.— (i) Part VII was added by the Indian Succession Law Aincndnicnt Act, 
1890 (II of 1890), S. 15. Y 

L---**Sub^Section 3.** 

g _Sub-sccfcion (3) was repealed by the Lower Burma Courts Act, 1900, 
(VI of 1900), S. 48 and Soh. IL W 


Act II of 1874 (administratoe general’s). 


[Buies 


ETJLES UNDER ACT II OE 1874. 

ADMINISTEATOE GBNBEAL) . 

I— BENGAL. 

N.B.—The various forms referred to in tlie following rules are not reproduced. 

(1) Rules for the guidance of the Administratop General of Bengal. 

HOME DEPARTMENT NOTIFICATION. 

JUDICIAL. 

THE 31ST MAY, 1910. 

No. 778. — lu exorcise of the powers conferred by Ss. 43 and 57 of the Administrator- 
Gcnerai’a Act, 1874 (TI of 1874), the Governor-General in Council is pleased to make, 
in supersession of all previous rules, the following rules for the guidance of the 
Administrator-General of Bengal in respect of the matters referred to in the said 
sections. 

RULES. 

1, Any of the duties required by these rules to be performed 
\ ?ml^i ^t 0 ^/ Administrator-General may be performed by the 

General * ' Deputy Administrator-General unless it appears from the 

contest that the contrary is intended. 

•2. The Administrator-General shall keep the accounts, statements and other 

. , , records enumerated and described in the first schedule hereto 

Accounts, cto. 

3. Every payment charged in the Administrator General’s General cash account 

Y uol er" shall be supported by a voucher which shall he passed for pay- 

ment under the initials of the Administrator General. 

4. All payments made to persons resident in the United Kingdom shall be made 

through the Official Agent to the Administrator General at the 
Payments to per- India Office by means of bills of exchange payable on demand in 

Khu^dom. ^ ^ London. Such bills of excharge shall be obtained by the 

Administrator-General from the Bank of Bengal, who shall be 
at liberty to select the Bank or Banks from which such bills shall be purchased. 

5. The Administrator-General shall nob, except for special reasons, retain in his 

hands a larger sum in cash than Rs. 2,000, Any excess beyond 
baHiice^ amount shall be lodged in the Bank of Bengal as soon as 

practicable after its receipt. 

6. {a} Whenever the cash balance to the credit of the general account of any estate, 

after providing for ascertained current demands and out goings, 

Tlivcstllldl oS 0 0 5 

amounts to or exceeds Rs. 100, it shall be invested in Govern- 
ment securities, or in any other securities expressly authorised by the will or deed under 
which the Administrator General holds the escate and in which he is requested so to 
invest the same by the persons beneficially interested in such cash balance. 

(6) The cash balance standing to the credit of a separate account which 
represents the interest or income of investments or other property, 
and which is payable by way of annuity or otherwise to the person or 
persons entitled thereto, or standing to the credit of any depositor in 
the sundry estates deposit account, although it exceeds Rs. 100 in 
amount, should not be invested unless it can properly be treated as 
dead assets. 


Limit 

balance. 


Investments. 


lules] 
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(c) No cash balance standing to the credit of an estate in the Dividend Account, 
although it exceeds Es. 100 in amount, shall be invested until three 
years have elapsed from the date of the transfer of the amount to 
such accourit- 

7. In dealing with the payment of claims of creditors the amount of which claims 
has been transferred by the Administrator (xenerai to the credit 
menTto^credrtoK^ Dividend Account, the Administrator-General shall in 

each case, as soon as he is in a position to pay such claims, 
forward a special notice to each creditor whose claim has been admitted and registered 
together with a receipt for the amount payable to him, for his signature, whether such 
receipt represents the total amount of his claim or a dividend, and such notice shall be 
sent to the creditor at his registered address. On presentation of the receipt duly 
signed accompanied by the Registry Certificate (unless the non-production of the latter 
be satisfactorily accounted for), the amount shall be paid and debited in the Dividend 
Account. 

The Registry Certificate, where payment is made in full, shall be retained, but 
where only a dividend is paid it shall be returned to the creditor with an endorsement 
thereon showing the amount of dividend so paid. 

All sums of money which have been transferred to the Dividend account as herein- 
before provided for, and which remain unclaimed in such account for a period of three 
years from the date of the transfer, shall, if they exceed the aggregate of Rs. 100 in any 
estate, thereafter be invested in Government securities, which shall be ear-marked to 
the particular estate in that account, and all interest realised on such securities shall bo 
credited to that account. Any creditors who subsequently come forward to receive pay- 
ment will be paid their proportionate share of the interest on such securities, and 
should there be a loss on the general balance of the account owing to the depreciation 
ill the value of the securities at the time of sale, they will have to bear their proportion- 
ate share of such loss. 


8. All Government securities and Bank or other shares or debentures coming into 

the possession of the Administrator General shall as soon as prac- 
s ticable be lodged in the Bank of Bengal for safe custody, except 

in any case in which it may be necessary for him to retain them 
temporarily for any purposes, .such as drawing dividends, sale in due course ofadmiuis- 
tratiou, closing the accounts of the estate, or such like. All such securities or shares 
shall as soon as practicable be endorsed or transferred into the name of the Adminis- 
trator General and ear-marked to the estate to which they respectively belong, 

9, There shall always be maintained in the office of the Administrator-General a room 

which shall be provided with iron safes for the safe custody of 
Safe custody of cash currency notes and other securities and other assets, 

valuables and docu- such as jewels, etc., and also title deeds and other documents 

belonging to the estates, and the keys of such room and safes 
shall be kept in triplicate, two sets in the possession of the Administrator General and 
the Deputy Administrator General respectively, and the third set in the Bank of 
Bengal, All jewels, ornaments and other articles of a like nature which are of any 
substantial value shall as soon as possible be listed and valued by an expert to be select- 
ed by the Administrator General. When the value of such jewels or other articles 
exceeds Rs. 500, the Administrator General shall deliver them for safe custody after 
they have been valued to the Bank of Bengal or to a Bank or firm approved by the 
Government of India in this behalf ; and if their value does not exceed Rs. 500, he may 
either deliver them to such Bank or firm for safe custody or retain them in the strong 
room in his office* 


I 
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10. The Administrafeor General may transfer to a separate account, which shall be 

styled “ The Petty Eeceipts of Closed Estates Account,” all small 
Petty Eeceipts of balances which, when the accounts of an estate are closed, are, 
Closed Estates owing to the amounts being so small, indivisible amongst the 
Accounts^ beneficiaries or creditors of the estate entitled thereto, and also 

any sum received as and by way of further assets of an estate 
after it has been closed, and which, owing to the smallness of the amount, is equally 
indivisible. Should any further assets be received to the credit of an estate in which 
such a transfer has been made, and such further assets together with the amount or 
amounts, if more than one, so transferred to this account be in the aggregate capable of 
division amongst the beneficiaries or creditors entitled thereto, the amount or amounts 
so transferred to this account shall be -written back to tbe credit of the general account 
of the estate concerned, which shall be re-opened and a further distribution of such 
assets then made. 

11. The following fees shall be payable to the Administrator-General for inspec- 

Inspcction and of ^nd searches in the books and records of his ofiico, and 

fees. all such fees shall be credited to the commission account : — 

For information on any single point in respect of which an advertisement has duly 
appeared ... ... ... ... ... Be. 1/ 

For iuspectioii and searching the books and records for information regarding 
Estates which have been wound up and closed. ... Rs. 4 per hour 

and such fees arc payable whether the search has been successful or otherwise. 

12. Ill all cases in which the Administrator General grants a certificate under the 

provisions of section 36 or 37 of the Act, he may, prior to grant- 
Advertiseraent of ing such certificate, if he thinks fit, issue a general citation and 

Certificates. advertise the same in such newspapers as be thinks fit, and he 

shall after having granted such certificate cause an advertise- 
ment of having granted the same to be issued in such newspapers as he thinks fit. 

13. On receipt of notice of the death of any person who was, or who the Adminis- 

trator General has reason to suppose may have been, the sub- 
Subjects of foreign joct of any Foreign State to which the provisions of section 8 of 

States. fclje Administrator General and Official Trustees Act, 1902, have 

been applied by the Goveruor General in Council, the Adminis- 
trator General shall forthwith give notice of such death to the Consular Officer of such 
Foreign State at Calcutta, and shall inform the District Judge, who has reported such 
death, of his having done so. In such a case the Administrator General shall take no 
steps to administer or in any way deal with such an estate, without the consent of 
such consular officer, or until he has expressed his intention of not moving in the 
matter. 

14. The Administrator General may, after the expiration of one year from the. 

date of his closing the administration of any estate in his hands, 
Destruction of destroy any private papers, bills, receipts, memoranda or other 
Papers. similar documents of no value which he has received along with 

the estate and which are not claimed by the beneficiaries, next 
of kin or any other persons entitled thereto. 

15. Ill order to allow of the more efficient and economical management of house 

properties and zamindaris belonging to estates under the charge of 
Management ^ of Administrator General, the costs of the management which 
aaSudarfst^^^^*^ debi table to estates under the provisions of section 54, it shall 

be open to the Administrator General to employ a General 
Manager and such assistants as may be necessary for the management thereof in the 
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House Property and Zamindari Departments instead of employing separate managers 
and , assistants ' in the case of each estate. ■, The' costs of ^establishment.'.and, expenses in 
connection with: siioli.: general management shall be debited to the estates concerned in. 
proportion to the value of the hoase property and zamindaris respectively owned by 
each estate, taking also into consideration the nature and expenditaire involved in the 
management of the diSerent properties belonging to each estate. All expenditure in 
the House Property Department shall be debited to an account to be called the House 
Property Department Account, and each estate may be debited with a monthly sum, 
such sum being calculated upon its proportionate share of the annual expenditure in the 
Department, and being altered and adjusted from time to time in accordance with the 
increase or reduction in the amount of property in charge of the Department and the 
corresponding increase or reduction in the total expenditure. The salaries of the 
manager and assistants and other expenditure of the Zamindari Department which is 
not incurred specifically on account of any particular estate shall similarly be rateably 
divided amongst all the estates concerned in proportion to the amountf of annual collec- 
tions of the various zamindaris, taking also into account the nature and the amount 
of work involved in the management thereof. Each estate shall however be debited 
with any particular expenditure, solely and exclusively incurred in that Department on 
its account. Tn the case of each of the two Departments, the general expenditure shall 
be so regulated that in no case shall any estates be debited with a larger sum than it 
would ordinarily cost to manage it were the property belonging to it placed under the 
management of its own separate staff, or with a higher proportion of the cost of the 
general establishment than should reasonably and properly be debited to it. 

IG. For the better classification of the information which by Section 44 of the Act 
the Administrator General is required to exhibit, and deliver to 
the High Court at Calcutta and to publish in the official 
Gazette of the Presidency, the Administrator General shall periodically cause tables to 
be prepared in the forms set forth in the second Schedule hereto annexed. 

17. (1) The General Accounts of the Administrator General shall be audited by the 
Auditors appointed under section 45 of the Act and in order to 
ensure the timely preparation and publication of the Schedules 
referred to in rule 16 the said accounts shall be closed twice each year, uis,, for the 
Schedule which is required by section 44 of the Act to be exhibited in Court on or before 
the 1st April up to the 31st December preceding, and for that which is required to be 
exhibited on or before the 1st October, up to the preceding 30th June. 

(2) All General expenditure on account of estates, including that referred to in 
section 48 of the Act, which is not payable out of the Administrator Generals Com- 
mission but is de bitable to estates under section 54, and which is neither separately 
provided for by rule 15, nor exempted from the operation of this rule by orders passed 
by the Government of India from time to time, shall be ascertained and settled by the 
auditors and distributed amongst the estates each half-year. As the actual amount of 
such general expenditure cannot be ascertained till after the close of the half-year, and 
some estates have to be closed before it is so ascertained, the amount to be distributed 
among the estates shall he the average amount of such expenditure during the preceding 
three j^ears, and this amount is to be distributed amongst the estates by way of a 
percentage based upon the average value of the assets realised in respect of all estates 
during the same period. The percentage so determined shall continue the same till it 
is found necessary to alter it owing to any considerable change in the amount of such 
general expenditure, or in the average value of the assets collected each half-year. 

{3) The Administrator General shall have the local accounts of zamindaris in his 
charge and the accounts of any firm or business carried on by him on behalf of and 
belonging to any estates in his charge audited .from time to time either by private 


Forms. 


Audit. 
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auditors or, wifcli the previous approval of the Governnient of India, by the auditors 
appointed under section 45 of the Act. When the accounts of a Zamindari or business 
accounts are audited, the whole expense of such audit shall be debited to the estates 
concerned. 

THE FIRST SCHEDULE. 

{SeeBiile2). 

I. Cash Booh book shall contain full particulars of all daily transanctions 
in cash, Government and other securities and shares, there being separate columns on 
the debit and credit side for all receipts and payments made in cash, or through the 
Bank, and for all transactions in Government or other securities and shares. This book 
shall be balanced at the close of each day and then be laid before the Administrator 
General, who will sign it after checking the entries and satisfying himself that the 
balance is correct. 

II. Ledgers. — (a) Gemral Estate Accounts Ledgers. — Seigamte Ledger account 
for each estate under charge of the Administrator General and of each separate Share 
Account opened in any estate shall be kept, and each ledger account shall contain a full 
and detailed account of every transaction whether in cash, Government or other secu* 
rities or shares, and the Ledger Account in each estate shall be posted up daily. 

(b) Commission Account Ledger. —This ledger shall show the amount of commis- 
sion and fees:earned by and paid to the Administrator General and the amount paid 
from time to time by the Administrator General to the Government of India on account 
of such commission and fees, and shall be daily posted up from the commission 
vouchers and entries in the Cash Book. 

(e) Dividend Account Ledger.— This ledger shall show in detail amounts transferred 
to the credit of this account in each estate as from the 1st January, 1902, and a subsi- 
diary ledger will also be kept which will show the transactions of each estate separately 
and the names of creditors, the amounts of their respective claims, and amounts paid 
out with the names of the creditors to whom payment is made. The ledger shall also 
show particulars of any transactions in Government securities purchased or sold in 
connection with this account. 

{d) Old Dividend Account Ledger, — This ledger shall be similar in form to that 
provided for in the case of the Dividend Account, but shall only include the accounts 
of estates in which transfers were made to the Dividend Account prior to the 1st 
January, 1902, and a subsidiary ledger shall similarly be kept in connection with this 
account which will show the transactions in each estate separately and the like 
particulars to those provided for in the subsidiary ledger to be kept in connection with 
the Dividend Account. U 

(e) Security Ledger. — This book shall show particulars of all securities of whatsoever 
nature, received by the Administrator General or purchased by him, and shall show his 
dealings therewith. The account of each estate shall be kept separately. 

if) Sundry Estates Deposit Account Ledger.— This book shall show particulars of 
all amounts deposited with the Administrator General whether in securities or other- 
wise in each estate and whether by tenants or employees, and the account shall contain 
entries of call interest realised on such securities and particulars of all payments made 
out. There shall also be kept under this head subsidiary ledger showing the account 
of each depositor in each state. 

ig) Miscellaneous Ledger.— This ledger shall contain entries relating to the 

following accounts : — 

(1) Advertising nccowi^—Oontaining particulars of all sums received and disburs- 
ed on acconnt of advertisements in respect of certificates granted under the provisions 
or section 36 or 37 of Act 11 of 1874. 
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,, (2), Petty Eeceipts of Closed Estates Containing entries:, of; all sums 

transferred from general estates to this account and payments made thereout , 

(3) House Property Department AccounL—ContBiining entries of ail sums credited 
to this account from estates and payments made thereout. 

(4) Filing S^ee Account,— Oont&inmg entries of all sums transferred from the 
general estates account and payments made thereout. 

{5} Incofne tax account, — This account shall contain particulars of amounts de- 
ducted on account of income tax from salaries of estate employees and of amounts 
paid over to the Income Tax Collector. 

(6) Begistration fee and Postage Account, — Showing entries of all sums realised or 
received by the Administrator General on account of registration fees and postage of 
letters addressed to beneficiaries and others and of all sums paid thereout. 

Note.—kll ledger accounts must be posted up daily and closed half-yearly on the 
30th June and 31st December and the balances carried forward to new account, but 
when the administration of any estate is completed and closed, the ledger account of 
such estate shall also be closed when the final closing order is carried out. 

III. Receipt Book, — In this book shall be entered in an annual consecutive series 
particulars of all sums of money other than house rents received by the Administrator- 
General in cash, by cheque or other paper representing money, and of all government 
securities, debentures, Bank or other shares made over to him in course of administra- 
tion. Each entry in respect of which a receipt is granted shall contain the material 
portion of such receipt, which shall bear the same number as the entry, and the entry 
shall be compared with the receipt and initialled by the Administrator General at the 
time of his signing the receipt. When a receipt is granted, a note shall be made, if 
necessary, against the entry to that effect and reference made to the Ghallan Books, 
Money Order Eegister or such like where full particulars of such receipts are recorded. 
All entries in this book shall be initialled daily by the Administrator General at the 
time he checks the entries in the Cash Book and signs the cash balance. 

IV. Bills Receivable Book. — This book shall contain full particulars of all drafts 
or account sales payable on demand or otherwise, and the entries shall be made in a 
monthly consecutive series of numbers. Columns shall be provided to show the date of 
realisations, and the actual amount realised in the case of each of such drafts, etc., and 
such columns shall be written up on the date of realisation and the entries therein shall 
also be initialled daily by the Administrator General at the time he checks the entries 
in the Cash Book and signs the cash balance. 

V. Registers , — 

(i) Accou7ii Registers . — 

(а) Distribution Register, — This book shall show the manner in which an 

estate has been wound up and also particulars of accounts rendered to 
beneficiaries and others. 

(б) Delivery —This book shall show particulars of all accounts filed 

in Courts. 

(c) Advance Register. — This book shall contain particulars of all advances 

made to solicitors, contractors, managers of zamindari properties, or others, 
and columns shall be provided for the purpose of showing how and when 
such advances have been adjusted. 

(d) Currency Note Register. — This register shall contain the numbers and 
necessary particulars of all Government currency notes of the value of 
Rs. 50 and upwards which pass through the office of the Administrator 
General. 
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((j) Emiates transferred to Gover7inient JR>egister. This register shall contain 
particulars of the assets of all estates transferred and paid to the Comp- 
troller Grcneral, under the provisions of section 62 of the Act, and shall 
show the dates on which such transfers and payments are made. 

(/) Remitta^ice Register. — This register shall contain particulars of all Remit- 
tances made to the India Office on account of estates in the hands of the 
Administrator General, and on receipt of the discharge from beneficiaries 
or other persons an entry should be made showing the date of such 
discharge. 

(ii) Security Registers-" 

(а) Secufity Deposit Register.— This book shall contain full particulars of all 
Government securities and shares or other securities of whatsover nature 
which are deposited in the Bank of Bengal for safe custody. 

(б) Seettriiy mtkdrawal Register.— This register shall contain full particulars 
of all Government securities, Bank shares, debentures, shares in public 
companies, or other securities belonging to any estate withdrawn from the 
Bank of Bengal, and shall show the date of each withdrawal. Each 
entry in this register shall be signed by the Administrator General at the 
time he signs the application for withdrawal, and the date on which the 
securities are received from the Bank shall be also noted against each 
entry. 

(c) Sectirity Splitting Register. — This book shall contain full particulars of all 
Government security sent to the Public Debt Office, Bank of Bengal, for 
purposes of splitting, renewal, etc., and shall show the date on which 
such securities or their equivalent are received back. This register shall 
also show particulars of any other shares sent for any purposes to the 
office of issue. 

(d) Security Enfacing Register. — This register shall contain full particulars 
of all Government securities sent to the Public Debt Office, Bank of 
Bengal, for purposes of being enfaced for payment of interest in England 
or elsewhere in India and shall also show the dates on which such 
securities are returned. 

VI. Admmistration Register.— This book shall be in the nature of a General Index 
to the other books kept in the Department and shall contain the names of all estates 
dealt with under consecutive serial numbers, date of grant of Probate or Letters of 
Administration, date when time allowed in statutory advertisement for creditors and 
others expires, reference to Asset Book, Inventory Book, Claim Book and similar 
information. 

VII, Asset Rooh. This book shall contain full particulars in connection with the 
administration of each estate and inter alia shall show date and place of death of the 
deceased, date of grant of probate or letters of administration ; date and papers in which 
statutory notice to creditors and others has been published, a list of the assets of the 
estate as set out in the petition for the grant, of all other assets as the Administrator 
General obtains information respecting them and their estimated value and the names 
and addresses of the next-of-kin and legatees. The actual value of assets when realised 
shall also be shown and the date of realisation thereof, and also the total amount of the 
claims admitted and registered. As soon as a closing order in an estate is passed a copy 
of it shall be entered in this book signed by the Administrator General, and the Deputy 

. Administrator General; All entries made in this book shall also be signed by the 
Administrator General or the Deputy Administrator General. 
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YIII. €lm7n Booh.-^ln fcMs book shall be entered a list of' all , claims preferred by 
creditors against each estate. . The entry in respect of each creditor shall show his name 
and address, and any change of address subsequently notified to the Administrator 
General, the amount of the claim preferred, whether the claim has beenadmitted or not, 
and if admitted the amount so admitted and registered, the date of payment and whether 
the admitted amount is paid in full or otherwise. The entries in this book at the time 
each claim is dealt with and admitted or disallowed shall be initialled by the Adminis- 
trator General, and the entries relating to the payment of the claims shall be Imtiailed 
by the Chief Accountant and shall show the date of each payment. (See Buie Yil, 
siipri), 

IX. Ime^itary Book’ —This, book shall contain a list of all moveable assets other 
than Government securities, cash debentures, shares or other paper representing money, 
received as belonging to each estate at the time the Administrator General takes charge 
thereof. The original iist or inventory prepared and signed by the Administrator Gene- 
ral’s representative when taking charge of such assets and countersigned if practicable 
by the representative of the deceased from whose charge or possession the assets are 
received or a true copy thereof signed by the Administrator General should be passed 
into this book, The valuation if and when made by experts of all such moveable assets 
shall also be posted in this book and provision shall be made for the necessary entries as 
to how such assets are disposed of. The receipts of all articles included in such list and 
made over by the Administrator General to any person or expert for the purpose of the 
valuation or safe custody or other like purposes shall be taken either in such book itself 
or on a separate form to be afterwards posted into the Book. All entries relating to the 
receipt or disposal of assets entered in this book shall be signed or initialled by the 
Administrator General. 

X. Military Estates Begister. --This book shall show particulars of each estate 
transferred to the Administrator General under section 65 of the Act and shall show 
inter alia the name of the estate, date of transfer to the Administrator General, date 
of grant, or, if no grant is necessary, date on which the Administrator General takes 
charge under section 37 of the Act, and also the date on which the closing order is 
passed. 

XI. Register of House Bent Bills.— This hook shall contain the following particulars : 
— Name of Estate, particulars of property, name of tenant, as to whether tenant has a 
lease or not, rent payable, serial number of rent bills, columns showing amounts reali- 
sed and date of realisation, and columns showing amount of arrears due at the com- 
mencement and end of each month. The entries in this book shall be initialled by the 
Deputy Administrator General at the time the rent bills are .signed, and all entries 
showing realisation shall likewise be initialled. 

It shall be optional with the Administrator General to keep a separate register for 
any particular estate. 

XII. Register of Tax Bills , — This register shall contain entries relating to all taxes 
payable by the Administrator General and realisable by him from tenants, similar to 
those contained in the Register of House Rent Bills, and the procedure to be followed 
regarding the entries in this book shall be the same as prescribed in the case of that 
register, 

XIII. Zamindari Accomzts . — The account of each estate owning zamindari pro- 
perty shall be kept separate and distinct in the Zamindari Department, and all books, 
accounts and documents kept in connection with such property shall be in the forms 
prescribed for the time being and in use by the Court of Wards. 

N.B. — The following rules that were in force, and which dealt with the Adminis- 
trator General of Bengal, prior to the notification of May 1910, are herewith attached. 
The forms referred to therein are not reproduced. ' 
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Rules of Business. 

Buie. I. The Administrator General shall keep the following accounts and state- 
ments Nos. 1 to 17 : — , 

No. 1. — Asset book, being a list of the assets of each estate as the Administrator 
General obtains information respecting them. Form I annexed. The asset book 
should be signed by the Administrator General as each entry is made in it. 

No. 2, — Inventory book, being a list of property received as belonging to each 
estate at the time the Administrator General takes charge thereof. This list should 
be a true copy of the original inventory prepared and signed by the Administrator 
General’s representative, when taking charge of the property, and countersigned if 
possible, by the representative of the deceased or other person from whose charge or 
possession the property is received. The inventory book should be signed by the 
Administrator General and the disposal of the effect should be entered in proper columns 
under the initials of the Administrator General. 

No. 3. — Gash book, showing the daily transactions in cash and through the Bank 
in separate columns as per Form 2 annexed. 

No. 4. — Receipt Book, in which there will be registered in an annual consecutive 
series of numbers all receipts granted by the Administrator General for cash or 
Government Securities or other paper representing money which will be fully detailed 
in the receipt book, Form 3 annexed. The receipt book will be signed by the Adminis- 
trator General at the time of signing the original receipts for issue and after comparison 
therewith. 

No. 5. —Ledger of estate accounts showing a detailed debit and credit of items on 
account of such estate in Form 4 annexed. 

No. 6.— 'Claim Registry Book, in which shall be registered claims preferred against 
each estate, Form 5 annexed. 

No, 7. — Register of house-rent bills, in which the particular of every house rent bill 
should be entered, and the entry initialled by the Administrator General as he signs the 
bill, Form No. 6. The Columns of this register showing the particulars of realizations 
should be written up daily from the cash book. 

No. 8. — Commission book, Form No. 7, showing the amount collected and also 
the amount distributed on account of each estate monthly with the rate and amount of 
commission due to the Administrator General. 

No. 9.— Bills Receivable Book for entering drafts or accounts sales at sight or date, 
Form No, 8. The entries in this book should be initialled by the Administrator Gene- 
ral. The columns showing the particulars of realizations should be written up daily 
from the cash book. 

No. lO.—Register of remittances to the India Office, London, in Bank Bills, Form 
No. 9. 

No. ll.—Register book of all accounts delivered from the Office of the Administra- 
tor General, giving particulars as in Form No. 10. 

No. 12.— Memorandum of accounts filed in the High Court by the Administrator 
General’s Office. Form. No. 11. 

No. 13.— An account book of all Bank shares and Government and other Securi- 
ties deposited in the Bank of Bengal or retained in the Administrator General’s Office, 
Form No. 12. 

No, 14.— An account-current of all Government securities sent for renewal or 
otherwise to the Public Debt Office, and of all shares or other securities sent for any 
purpose to the Office of Issue. 
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No. 15. — Schedule ol money bonds or other securifeies received by the Adminlstratoi’ 
General on account of the estates under his charge together with the payments there- 
out and the balances in hands, prepared for each half-year under S, 44 of Act XI of 
1874, Form No. 13, 

No. 16. — Schedule of balances of administration paid over by the Administrator 
General to the persons entitled to the same, prepared for each half-year under S. 44 of 
Act II of 1874, drawn up as per Form No. 14 

No. 17.— Account of Audit fund composed of the interests of funds invested in 
Government securities under Clause III, Buie ITI. 

Buie II. Of the foregoing documents, the cash book should exhibit in detail 
the daily receipts and issues of cash, Government Securities, etc. It shall be balanced 
at the close of each day and then laid before the Administrator General, who will sign 
it after checking the entries and satisfying himself that the balance is correct. 

Eule III. (1) The ledger account of each estate must show the transactions on its 
behalf, not only in cash, but also in Government Securities and Bank and other shares. 

(2) Whenever the cash balance belonging to any estate shall amount to Bs. 500, 
after providing for ascertained current demands, it shall be invested by the Administra- 
tor General in Government Securities, 

(3) The Administrator General may from time to time invest in Government Securi- 
ties any portion of the balance standing to his credit in the Bank of Bengal. The invest- 
ment should be made in favour jointly of the Administrator General and the Comptro- 
ller General, ex-officio and the interest arising from the investment should be carried to 
credit of a fund to be called the Audit Fund. 

(4) The Administrator General may from time to time as he thinks fit, with the 
concurrence of the Comptroller-General, authorise the sale of any portion of the Govern- 
ment Securities belonging to the Audit fund. 

Buie IV. The Administrator General shall not retain in his hands a larger sum in 
cash than Es. 5,000 ; any excess beyond this amount shall be lodged to his credit in the 
Bank of Bengal. 

Eule V. Every payment charged in his general cash account shall be supported by 
a corresponding voucher which should be passed for payment under the signature of the 
Administrator General. • 

Eule YI. For the purpose of remitting to the India Office any sum of money pay- 
able or belonging to any person resident in Europe, or in other cases when such 
remittances are required, any Administrator General of Bengal hereafter appointed 
under S. 6 of the Act shall purchase bills of exchange payable in London at a time not 
more than six months from the date thereof drawn by such banks or firms as the 
Governor General in Council may from time to time approve in their behalf. Every 
approval of a Bank or firm ^'for the purposes of this rule shall be given by an order in 
writing signed by a Secretary to the Government of India, and shall continue in force 
for a period of one year from the date thereof, or until revoked within such period by 
a like order. 

(Note.— During the tenure of the present incumbent (Mr. Broughton) remittances 
on account of parties in Europe to the treasury at the India Office shall be made by 
Government Bills at the rate of Exchange annually agreed upon with Her Majesty ^s 
Government for advances made in India). 

Eule VII. So long as remittances are made on account of persons in Europe through 
the Government of India at the rate of exchange annually agreed upon with 
Her Majesty’s Governmeut for the repayment of advances made in India, the Adminis- 
rator-General should deposit the required amount to credit of the Government account 


m 




02 Act II of 1874 (ADMINISTRAa?OE GEEENAL’s). 

at tliQ Bank of Bengal, aceompanied by a list in the form annexed (No. 16) , which will 
be receipted by the Bank and filed in the Administrator Generars office. Three copies 
of this list will, at the same time, be forwarded to the Comptroller General. 

Buie Yin. All Government Securities and Bank or other shares coming into 
possession of the Administrator General shall forthwith be lodged in the Bank of 
Bengal for safe custody, except in cases in which it may be necessary for him to retain 
them for a temporary purpose. 

Bale IX. (i) The accounts of the Administrator General shall be audited by the 
Auditors appointed under S. 45 of Act II of 1874 ; and, in order to the timely prepa- 
ration of the two schedules which are provided for by S. 44 of that Act, the said 
accounts shall be closed twice each year, vi 2 .^ for the schedule which is required to be 
exhibited in Court on or before the Isb of April, up to the 31st December preceding, 
and for that which is required to be exhibited on or before the 1st of October up to the 
preceding 30th of June. 

(2) The expenses of audit, etc,, shall be divided among the whole of the estates 
concerned, the portion falling upon estates with balances of less than Rs. 500 being, 
however, defrayed, as far as may be, from the Audit fund formed for that purpose under 
the provisions of clause 3 of Rule III, If the audit fund shall be more than sufficient 
to defray the portion of expenses of audit, etc., falling upon estates with balances of 
less than Bs. 600, the .surplus shall be applied equally towards defraying the expenses 
of audit, etc., to be born by estates with balances of more than Rs. 500. 

(3) If in any case, after deducting the amount to be defrayed from the Audit Fund, 
the balance of an estate shall be below the proportion of charges to be debited against 
it, such balance shall be written ofi the Administrator General’s books, and after the 
amount of balance thus written off has been deducted from the total amount of charges, 
the balance of such charges shall be divided among the remaining estates as prescribed 
above. , , 

(4) The following charges may be met from the audit fund besides the cost of 
audit : — 

{a) The cost of preparing and publishing the schedules prescribed by S. 44 of 
the Act II of 1874 and Buie XII (c) to the amount sanctioned by the Government of 
India in each case. 

(h) Remuneration to the Bank for the custody of Government securities 
(Rs. 200 per mensem sanctioned in Bengal). 

(c) Office Postage. 

(d) Office rent of Rs. 360 per mensem during the incumbency of 
Mr. Broughton, 

(e) Cost of stamps on cheques. 

if) All charges on account of printing and stationery. 

If the balances at credit of the Audit Fund prove insufficient to meet the expendi- 
ture {a) to (/), the fact should be reported in each case for the orders of the Government 
of India in the Home Department. 

Rule X, A rate of Rs. 20 may be levied from each estate as it comes into the hands 
of the Administrator General to meet the cost of , ordinary advertisement connected 
with the receipt of the estate by the Administrator General and the declaration of 
dividends. Extraordinary advertisements relating to the letting of houses advertising 
for the next of kin creditors, etc., are to be charged to the estate concerned. The rates 
so levied should be carried to a separate advertising account, from which the cost of all 
ordinary advertisements should be met. 
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Buie XI. A. lii is open to the Admimstrafcor General, under S. 32 and the ex- 
planation of S. 34 of Act II of 1874, to transfer to a separate account styled “ Dividends 
payable account ” the total amount of ail registered and admitted claims against an 
estate, and all subsequent payments on account of such claims shall be debited to the 
“Dividends payable account.” 

B. The details of the receipts and payments of the “Dividends payable account ” 
will be recorded in a subsidiary ledger which will be balanced at the close of each half- 
year for agreement with the balance of the consolidated account in the general ledger. 

G. At the close of each half-year the Administrator General will publish in the 
Calcutta Gazette a schedule shewing, in detail of estates, the amount of dividend ' 

balances remaining unpaid. See Henderson on Succession, Alex, Kinney, 3rd Ed., ^ 

1909, pp. 444 to 446. ; 

(2) Remittances to India Office by Mministrator General, No. 5519-A, dated the 

16tb October, 1902. 

In exercise of the power conferred by S. 57, clause (6), of the Administrator 
General’s Act, 1874 (II of 1874), the Governor General in Council is pleased to direct 
that the following rule shall be substituted for the rule published with the Notification 
of the Government of India in the Finance and Commerce Department, No. 2712, dated 
the 30th August, 1878, namely : 

Rule : — For the purpose of remitting to the India Office any sum of money payable 
or belonging to any person resident in Europe or iu other oases when such remittances 
are required, the Administrator General of Bengal shall purchase Bills of Exchange 
payable in London at a time not more than six months from the date thereof drawn by 
such banks or firms as may be selected from time to time by or under general or special 
orders which the Governor General in Council, may make in this behalf. 

(See Gazette of India, 1902, Pt. I, p. 753.) 

II.— MADEAS. 

N.B. — The forms referred to in the following Rules are not reproduced. 

(1) Rules for the guidance of the Administrator General of Madras in the discharge 

of his duties. 

Notification, Ooiaca77iundf July j 6t J898, 

No. 299. — Under the provisions of section 57 of the Administrator General’s Act II 
of 1874, and in supersession of all previous notifications on the subject, His Excellency 
the Governor in Council is pleased to make the following rules for the guidance of the 
Administrator General in the discharge of his duties • 

Rule I:— The Administrator General shall keep the following accounts and 
statements:— 

(1) Inventory book or a list of property received as belonging to each estate at the 
time the Administrator General takes charge thereof (Form No. 1). 

(2) Asset book or list of the assets of each estate as the General 

obtains information respecting them with date of realization thereof (Form No. 2). 

(3) Cash book in which shall be entered in separate columns the daily receipts and 
issues of cash, Government securities and shares on account of each estate; to be 
balanced daily (Form No. 3). 

(4) 'Beceipt book in which all cash, Government securities and 'shares shall be 

entered, a series of consecutive numbers for the year being printed both on the receipts 
and on their counterfoils (Form No. 4). : 
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(5) Receipt book for all dooutaents having a money value other than Government 
securities and shares containing a series of consecutive numbers for the year printed 
bofcli on the receipts and counterfoils (Form. No. 5). 

(G) Account current with each separate estate showing detailed debit and credit 
items and every transaction whether in cash, Government securities or shares (Form 
No. 6). 

(7) Account current headed “ creditors payable account ” showing all unpaid divi- 
dends set apart for creditors whose claims are admitted; to be balanced half-yearly 
(Form No, 7). 

(S) Claim registry book in which shall be registered all claims preferred against 
each estate (.Form No. S). 

(9) Account current book with the Bank of Madras (Form No. 9). 

(10) Commission book showing the amount collected and also the amount distributed 
in each month on account of each estate ; balanced half-yearly (Form No. 10). 

(11) Bills Ecceivable Book for entering account sales or drafts on account sales 
(Form No. 11). 

(12) Register of remittances in which shall be noted all remittances made to the 
India Office, London (Form No. 12). 

(13) Memorandum of all accounts filed in the High Court (Form No. 13). 

(14) Security book in which shall be entered all Government and other securities 
and shares held on account of each estate and date of realization of interest in each 
half-year (Form No. 14). 

(15) Schedule of money, bonds and other securities received on account of the 
estates under the charge of the Administrator General, together with the payments 
made thereout and the balances in hand prepared for each half-year under S. 44 of Act 
II of 1S74 (Form No. 16). 

(16) Schedule of all balances of administrations paid over to the persons entitled 
to the same ; prepared for each half-year under S. 44 of Act II of 1874 (Form No. 16). 

(17) Rent book in which particulars of rent received each month with the dates of 
such receipt shall be entered (Form No. 17). 

(18) Stock book in which shall be entered all jewellery, trinkets, shares and other 
assets, not being cash or Government Securities, retained by the Administrator Gene- 
ral in his possession or lodged in the Bank of Madras for safe custody or delivered to the 
parties entitled thereto (Form No. 18). 

(19) Letters of Administration book containing names of estates with the dates of 
their grant (Form No. 19), 

(20) Letter delivery book in which shall, be entered the names of the estates, the 
particulars of enclosures, if any, the names and addresses of persons to whom letters 
are sent (Form. No. 20), 

(21) Postal despatch book similar to the letter delivery book, but containing in 
addition the amount of postage paid on letters (Form No. 21). 

Rule II. Whenever the cash balance to the credit of any individual estate shall 
amount to Rs. 100 after providing for ascertained current demands, such cash balanco 
shall be invested by the Administrator General in Government securities. 

Rule in. All moneys coming into the hands of the Administrator General, except 
those invested under Rule II and those retained for current petty expenditure by the 
Administrator General, shall be deposited by the Administrator General in the Bank of 
Madras and shall form his current balance. 
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Bale III-A. Sums set apart to meet the claims of creditors, which have remained 
unpaid in the hands of the Administrator General for a period of fifteen years, shall be 
lodged for safe custody with the Accountant-General. 

M. B. — The above rule (III-A) was added by Notification, No, 318, dated ISth July, 
1899, published in the Fort. St. George Gazette, dated 1st August, 1899. 

Buie IV. The Administrator General shall not retain in his hands a larger sum in 
cash than Es. 1,000. 

Buie V. Every payment charged in the Administrator GeneraTs cash account shall 
be supported by a corresponding voucher which shall be passed for payment under the 
initials of the Administrator General. 

Buie VI. Bcmittances to the India Office, London, of sums of money payable or 
belonging to the persons resident in Europe, or in other cases when such remittances 
are required shall be made by purchasing Bills of Exchange payable on London on de. 
mand drawn by some one of such banks as the Governor in Council shall from time 
to time approve. Every approval of a bank or banks for the purpose of this rule shall be 
given by an order in writing signed by the Chief Secretary to the Government of 
Madras and shall continue in force until revoked by a like order. 

Rule VII. All Government securities and bank or other shares coming into the 
possession of the Administrator General shall be endorsed in the name of the Adminis- 
trator General of Madras and forthwith lodged in the Bank of Madras for safe custody, 
except in cases in which it may be necessary for him to retain them temporarily for 
any purpose. 

Rule VIII. The Accounts of the Administrator General shall be audited half- 
yearly by the auditors appointed under Act II of 1874, and with the view of securing the 
timely preparation of the two schedules which are provided for by S. 44 of the Act, the 
said accounts shall be closed twice in each year, viz., for the schedules which are requir- 
ed to be exhibited in Court on or before the 1st April, on the 3 1st December next pre- 
ceding that date, and for those which are required to be exhibited on or before the 1st 
October, on the 30th June next preceding that date. 

Ill— BOMBAY. 

N. B. — The various forms referred to in the following rules are not reproduced. 

Rules for regulating the keeping of accounts and records by the Administrator 

General and for the guidance of that officer in the discharge of his duties. 

Noin, No. 265, dated 13th January, 1687, B. G. G.^ 1887 Ft. I, p. 45~-ln exer- 
cise of the powers conferred by S. 57 of the Administrator General’s Act, 1874, the 
Governor in Council is pleased to make the following rules for regulating the keeping 
of accounts and records by the Administrator General of Bombay, and generally for the 
guidance of that officer in the discharge of his duties (namely) : - 

Records, Books and Accounts. 

Accounts and 

other records to be 1. The Administrator General shall keep the following 

kept by the Admi- accounts, statements and other records (namely) : — 
nistrator General. 

No. 1.— Asset Book, in which shall be entered in Form No. 1, hereto annexed, a list 
of the assets of each estate, as the Administrator General obtains information respect- 
ing the same. As each asset is realised or disposed of, the entry in this book regarding it 
shall be initialled by the Administrator General ; 

Inventory Book, in which shall be entered in Form No. 2, hereto annexed, 
a list of property belonging to each estate at the time the Administrator General takes 

25—1 
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cliarge thereof. The list shall, when practicable, correspond with an inventory originally 
prepared and signed by the Administrator General’s representative when taking charge 
of the property, which said inventory shall, if possible, be countersigned by the represent- 
ative of the deceased or other person from whose charge or possession the property is 
received. Particulars as to the disposal of the property shall be entered in this book in 
appropriate columns under the initials of the Administrator General; 

No. B, '-Stock Book, in which shall be set forth in Form No. 3, hereto annexed, the 
jewellery, trinkets, shares and other assets, not being cash or Government securities 
belonging to each estate, kept temporarily by the Administrator General in his own 
.possession ' , . . , 

No. 4. — Cash Book, in which shall be entered in Form. No. 4, hereto annexed, in 
separate columns, the daily receipts and issues of cash, Government securities and 
shares on account of each estate and the amount of commission charged daily in res- 
pect of each estate ; 

No. 5. — Subsidiary Cash Book, in which shall be recorded in Form No. 5, hereto 
•annexed, full details of the transfer, transactions, remittances to the India Office, refunds 
of Stamp duty, interest on Government securities, &c., entered in the Cash Book ; 

No. 6. — Ledger Accounts of Estates, which shall contain in Form No. 6, hereto an- 
nexed, the separate and distinct accounts of each estate required by S- 43 of the Act and 
shall show in detail every debit and credit item and every transaction, whether in cash, 
Government securities or shares, relating to estate ; 

No, 7. — Ledger, which shall show in Form No. 7, hereto annexed, in detail, every 
debit and credit item of the “Small Estates Account”, the “ Claims and Dividends 
Payable Account ”, and the “ Audit Account ” hereinafter prescribed ; 

No. S. — Beceipt Book, which shall be in Form No. 8, hereto annexed, and in 
which there shall be registered, in an annual consecutive series of numbers, all receipts 
granted by the Administrator-General for cash or Government securities or other docu- 
ments having a money value, detailed particulars of the cash or documents received 
being entered both in the receipts and in the counterfoils, which shall be kept in the 
Administrator General’s office. Each counterfoil shall be initialled by the Administra- 
tor General at the time of signing the receipt to which it appertains and after compari- 
son of the receipt therewith ; 

No. 9.— Rent Book, in which particulars of rent received each month by the 
Administrator General on account of immoveable property in his charge shall be enter- 
•ed in the Form No, 0, hereto annexed, and at the close of each month, the total 
amount so received on account of each estate shall be shown together with the date of 
the corresponding credit in the Cash Book, the latter entry being initialled by the 
Administrator General ; 

No. 10.— Book, in which shall be registered in Form No. 10, hereto annexed, 
all claims preferred against each estate ; 

No. 11.— Commission Book, in which shall be shown the total amount of commis- 
sion received daily by the Administrator General, of which the particulars appear in 
the Cash Book- 

No. n.—Aceotmt Sales Book, in which shall be noted from time to time in 
Form No. 11, hereto annexed, all money outstanding on account sales, together with 
particulars of the recovery of the same ; 

No. lB.—BegisierofBemitfances,m which shall be noted in Form No. 12, hereto 
annexed, all remittances made by the Administrator General to the India' Office, 
London ; 

No. U.— Register Book of Accoimts, in which all accounts delivered from the office 
*of the Administrator General shall be, registered with particulars ; 
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15. — Mentor and'Um of Accoimts and Imenirn'ies^ in which all accounts and 
iiiventories..filed in the High Gourfby the Administotor General shall be registered in 
Form No. "18., 'hereto. annexed , 

No. l&.-^Register of Deposits, in which an account shall be kept, in Form No. 14, 
hereto annexed, of all Go vernmenti and other securities deposited with the Bank of 
Bombay under Rule 9 and of all Cash Deposits made with Government under Rules 6 
and 8 ;■ 

1:^0. 17 .’—Beneimls ^Iemoranditin, in which a record shall be kept in Form No. 15, 
hereto annexed, of all Government securities sent for renewal or otherwise to the Public 
Debt Office and of all shares or other securities sent for renewal to the office of Issue ; 

No. 18.— Recitrity Book, in which shall be entered in Form No. 16, hereto annexed, 
a list of all Government and other securities and shares, &e., held by the Administrator 
General on account of each estate 

No. 19. — PmxJiase and Sale Booh, in which shall be entered in Form No. 17, hereto 
annexed, an account of all purchases and sales of Government securities and of all sales 
of shares and other securities by the Administrator General ; 

No. 20. — Interest Boole, in which shall he entered in Form No. 18, hereto annexed, 
a statement of interest due half-yearly on Government securities of the several loans 
held by the Administrator General ; 

No. 21. — Bank Book, containing an account current of moneys deposited with 
and of all transactions made by the Administrator General through the Bank of 
Bombay; 

No. 22. — Claims and Dividends Payable Book, in which shall be recorded in Form 
No. 19, hereto annexed, a list of admitted claims against each estate when all the same 
have been adjusted, together wifeh the amounts payable in respect of such claims, and 
whenever practicable the receipts of the payees thereof ; 

No. 23. — General Index Book, which shall contain a list of all estates to which 
letters of administration have been granted to the Administrator General ; 

No. 24. — Administratmi Book, in which shall be set forth in the Form No. 20, 
hereto annexed, a list of estates for the administration of which Administrator General 
• applies for letters, with dates of grant, &c.; 

No. 26-— Certificate Book, in which copies of all certificates granted by the Admi 
nistrator General under Ss. 36 and 37 of the Act shall be recorded ; 

No. 26.--Lett6r Book, in which should be kept press copies of all letters despatch- 
ed from the office of the Administrator General ; 

No. 27»~-Letier Delivery Book, in which there shall be entered the names and ad- 
dresses of persons to whom letters are sent from the Administrator General’s office by 
messengers with a column for the signature of the addressees or their agents ; 

No. 28. — Postal Despatch Book, containing a memorandum of all letters sent from 
the Administrator General’s office through the Post and of the postage paid thereon. 

2. The Cash Book (No. 4) shall be balanced daily and be 
Cash-book how to j^id before the Administrator General, who, after checking the 

be kept. entries and satisfying himself that the balance is correct, shall 

affix his initials thereto. 

3. With a view to securing the timely preparation of the schedules which the Ad- 
ministrator General is required by S. 44 of the Act to exhibit in 
Accounts to be High Court, the accounts of the Administrator General 

closed half-yearly. closed twice in each year, viz,, for the schedules which 

-are required to be exhibited in Court on or before the 1st April, or the 31st December 
next preceding that date, and for those which are required to be exhibited on or before 
the 1st October, or the 30th of June next preceding that date. 
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All payments to 
be supported by vou- 
ehers.. 

Cash balance in 
Ad m i n i s t ra t o r 
(reiierars bands not 
to exceed Rs. 5,000. 

B.~ No. 4824:.- 


Monetary Transactions. 

4. Evey payment charged in the Administrator General’s- 
general cash account shall be supported by a voucher, >which 
shall be passed for payment under the initials of the Adminis- 
trator General. 

; 5. The Administrator General shall not at any time retain 
in his hands a larger cash balance than five thousand rupees; any 
excess above the said amount shall be lodged to Ms credit in the 
Bank of Bombay. ' ; ^ ^ 

-In exercise of the powers conferred by S. 57 of the Administra- 
tor Generars Act, (II of 1874), the Governor in Council is pleased further to amend 
the rules for regulating the keeping of accounts and records by the Administrator 
General of Bombay and generally for the guidance of that officer in the discharge of his 
duties, published in Government Notification in the Financial Department, No. 165, 
dated the 13th January, 1887, by directing that, in Rule No. 5 of the said rules, for the 
word “thousand” the word “hundred” shall be substituted. (See Bom* Government 
GaKette, 1907, Pt. I, p. 1406.). 

“6. The Administrator General may from time to time invest in Government 
securities any portion of the balance standing to his credit in 
the Bank of Bombay, or deposit in the Government Treasury 
any portion, not less in amount than five thousand rupees, of 
the said balance. He may also at any time, by written applica- 
tion to the Accountant General, draw out of the moneys so- 
deposited in the Government Treasury such sum not less in. 
amount than five thousand rupees, as he shall think fit.” 

N.B.— Substituted for old rule (6) hy Hotn. No. 3280, dated 24th September, 1895*.. 
See Bombay Gazette for 1895, Pt. I, p, 976. 

Balance of any es- 7. Whenever the cash balance of any estate, after providing, 
tateamouMingto or ascertained current demands against such estate, amounts to 
beTn vested ^in^Go\^^ exceeds five hundred rupees, it shall be invested by Adminis- 
eminent securities. trator General in Government securities. 


Moneys may be 
invested or deposited 
in and withdrawn 
from the Govern- 
ment Treasury. 


Balance of any 
estate, if not exceed- 
ing Rs. 500. to be 
invested or deposited 
in the Government 
Treasury, 

N.B. — Substituted 
1895. 


“8. If the balance of any estate, after providing as afore- 
said, amounts to less than five hundred rupees, the Administra- 
tor General may either invest such balance in Governmenfe 
securities or deposit it in the Government Treasury,” 

for the old rule (8) by Notn. No. 3280, dated 24th September,. 

Safe custody of Securities, 

9. All Government securities and Bank or other shares coming: 
into the possession of the Administrator General shall forth- 
with be lodged by him in the Bank of Bombay for safe custody, 
except in any case in which it may be necessary for him to retain 
them temporarily for any purpose such as drawing dividends, &c. 

The Audit Fund. 

‘*10. Interest accruing on moneys invested by the Adminis- 
trator General under Rule 6 shall be credited by him to a 
.fund which shall be called the ‘Audit Fund’.” 

N3.— Substituted for the old rule (10) by Notn, No, 3280,, dated 24th September,. 


Securities to be 
lodged for safe cus- 
tody in the Bank of 
Bombay. 


Audit Fund, 
what to consist. 


of 


1895. 
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Wbat charges may ^ , ' 

be debited, to,-, audit „ The following charges may.be 'met from the Audit 

fund." 'Fund, — ' 

(а) the expenses of audit under Part IV of the Act ; 

(б) the cost of preparing and publishing the Schedules A to E referred to in 

the Ellies 17 and 38 (inclusive of all minor charges connected therewith 
for stationery and the like), not exceeding such amoum: as shall from time 
to time be sanctioned by Government ; 

(c) The fees or other remuneration, if any, payable by the Administrator 

General to the Bank of Bombay for the custody of Government securities; 

(d) the cost of the record-books, account books, stationery and printing 
necessary for the Administrator General’s office ; 

(c) postage charges incurred by the Administrator General for his official 
purposes; 

(/) the cost of stamps on cheques drawn by the Administrator General in his 
official capacity. 

12. If the balance at credit of the audit fund is at any time more than sufficient 
to meet the charges mentioned in Rule 11, any excess balance 
Excess balance of j^iay be invested by the administrator General in Government 
be dealt^th securities, and the interest which accrues on such investments 

shall be credited to the audit fund. 


Temporary pur- 
poses for which the 
audit fund may be 
'Used. 


13. The Administrator General may also make use of the 
audit fund for the following purposes, (vis,) 


(a) if the amount of certain outstanding charges which have to be borne by an 
estate in his charge, cannot for a time be exactly ascertained, he may 
retain out of such estate a sum approximately sufficient to meet such 
charges, and the sum so retained may be temporarily credited to the 
audit fund, until payment thereof is made to the persons entitled to 
receive the same; and 

'(6) if any money due to an estate in his charge cannot immediately be realized, 
as in the case of refunds of stamp-duty, &c., the approximate amount 
thereof may be temporarily advanced to the estate out of the audit fund, 
which shall thereupon be debited with such amount, and when the money 
due has been realized, the audit fimd shall be re-credited with the amount 
advanced from it. 

Separate Accounts. . 

11. The Administrator General may, subject to the provisions of S. 32 of the Act, 
carry over to a separate account, which shall be styled ‘ the 
Dividends Paya- Dividends Payable Account”, from the balance of any estate in 
hie Account. charge, assets equivalent to the aggregate amount of all re- 

vgiptered and admitted claims against such estate ; and all payments which he shall 
thereafter make on account of such claims shall be debited to the said Dividends 
Payable Account. 

15. The Administrator General may also, subject to the provisions aforesaid, carry 
over to a separate account j which shall be styled Small 
Small Estates’ Estates’ Account’’ the balance of every estate which he has de- 
.Account. posited in the Government Treasury under Rule 8; and all pay- 

ments which he shall thereafter make on account of any such estate shall be debited 
to the said Small Estates’ Account. 
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Remittances. 

16. For the purpose of remitting to the India Office sums of money payable or be- 

longing to persons resident in Europe or in other cases when 
Heniittaiices to such remittances are req^uired, the Administrator General shall 
to be purchase bills of exchange payable in London at a period not ex- 

ceeding six months from the date thereof, drawn by some one 
of such banks or firms as the Governor in Council shall from time to time approve in this 
behalf. Every approval of a bank or firm for the purposes of this rule shall be given by 
an order in writing signed by a Secretary to the Government of Bombay and shall eon- 
tinuG in force until revoked by a like order. 

Schedules. 

17. For the better classification of the information, which by clauses (n) and (&) 
Forms in which the of S, 44 of the Act, the Administrator General is required to 


schedules required 
by els. (n) and (5), 
S. 44, of the Act, 
«are to be prepared. 


exhibit to the High Court and to publish in the Bomby Govern- 
ment Gazette half-yearly, the Administrator General shall 
embody the said information in the following four schedules, 
prepared, respectively, in accordance with Forms A to D, hereto 
annexed, : 

Schedule A, showing the money, bonds or other securities received by him on ac- 
count of each estate in his charge and the payments thereout and the balances in hand 
at the close of the half-year ; 

Schedule B, showing the money, bonds or other securities transferred by him from, 
each estate in his charge to the share or legacy accounts of the persons respectively 
entitled thereto, and the payments thereout and the balances in hand at the close of the 
half-year •; 

Schedule G, showing the estates in his charge of which the balances, being less 
than five hundred rupees each, have been deposited in the Government Treasury under 
Buie 8 and the opening balance, receipts, charges and closing balance of the Small 
Estates^ Account for the half-year ; 

Schedule D, showing the balances of assets, which have been set apart to meet ad- 
mitted claims against any of the estate in his charge and the opening balances, receipts, 
charges and closing balance of the Dividends Payable Account for the half-year. 

Form in which 
the schedule requir- 
ed by cl. ic) of 
S. 44 of the Act is to 
be prepared. 

Statement of assets 
liable to lapse to 
Government to be 
submitted by the 
Administrator Gen- 
eral annually to the 
auditors of his 
accounts. 


18. The schedule which the Administrator General is 
required by a clause (c) of S. 44 of the Act to exhibit to the^ 
High Court and publish in the Bombay Government Gazette 
half-yearly shall be in Form E, hereto annexed. 

19. The Administrator General shall, at the audit of 
his accounts for the half-year ending on the 31st December 
of each year, submit to the auditors for verification a statement 
of assets liable at the close of the same year to be transferred 
under S. 62 of the Act to Government. 


20, The Administrator General may, after the expiration of one year from the date 


Destruction of un- 
claimed and useless 
private papers. 


of his taking charge of an estate, destory any private papers, 
bills, receipts, memoranda, or other similar documents of no 
permanent value, which he has received along with such estate 
and which have not in the meantime been claimed by the 
next'Of-kin or by any other person entitled thereto. 
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ACT IX OF 1881. 


Preamble. 


An Act to ammd the Admimstrator General s Act, 1874. 

[Passed Fe5r«ar|/ . 

Wheeeas Hindus, Muhammadans and Buddists are exempted from 
the operation of certain provisions of the Administra- 
tor General’s Act, 1877, but are subject to the operation 
of certain other provisions of the said Act, and it is expedient that Parsis 
should be exempted from, and be subject to, the operation of the said Act 
to the same extent as Hindus, Muhammadans and Buddhists, and whereas 
it is expedient to amend the said Act in other particulars hereinafter 
appearing; It is hereby enacted as follows : — 

1. This Act may be called “The Administrator 
General’s Act, 1881”: 

Commencement. shall come into force at once. 


Short title. 


Amendment 
Sections 16, 17, 
and 64 of Act Ho. 
of 187*3. 


of 

18 

II 


2. In Sections 16, 17, 18 and 64, respectively, of 
the said Act, between the word “ Muhammadan” and 
the words “ or Buddhist,” wherever they occur, the 
word “ Parsi ” shall be inserted. 


New section insert- 3^ After section twenty-three of the same Act, 

of same! the following section shall be inserted : — 

“ 23-A. Probate or letters of administration granted by the High 

, , Court at Calcutta, Madras or Bombay, to the Adrainis- 

ESect of probate , ^ t o ,■> -r^ • t p i -sr t 

or letters granted trator General of the Presidency of Bengal, Madras or 

Generaf^^^^^^^^^^°^ BombaVv as the case may be, shall have effect over all 

the property and estate, moveable or immoveable, of 

the deceased throughout such Presidency, and shall be conclusive as to 

the representative title against all debtors of the deceased, and all persons 

holding property which belongs to him, and shall afford full indemnity 

to all debtors paying their debts and all persons delivering up such 

property to such Administrator General : Provided that the High Court 

may direct, by its grant, that such probate or letters of administration 

shall have like effect throughout either or both of the other Presidencies# 

“ Whenever a grant of probate or letters of administration is made by 
a High Court to the Administrator General, with such effect as last afore- 
said, the Eegistrar of such Court shall send to each of the other two High 
Courts a certificate that such grant has been made, and such certificate 
shall be filed by the Court receiving the same.” 

New section sub- Section twenty-eight of the same Act^ 

Is^^^same! the following Section shall be substituted : — ' 
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assets. 


When the Admmistrator General has given snch notices as 
would have been given by the High Gonrt in^^ admi- 
Distribiition of nigtrataon-suit, for creditors and others to send in to him 
their claims against the estate of the deceased, he shall, 
at the expiration of the time therein named for sending in claims, be at 
liberty to distribute the assets or any part thereof in discharge of such law- 
ful claims as he knows of, and shall not be liable for the assets so distri- 
buted to any person of whose claim he had not notice at the time of such 
distribution ; and no notice of any claim shall affect him unless proceed- 
ings to enforce such claim are commenced within one month . after the 
giving of such notice and prosecuted without unreasonable delay. 

“Nothing herein contained shall prejudice the right of any creditor 
or other claimant to follow the assets or any part thereof in the hands of 
the persons who may have received the same respectively.” 

5. lAmmdment of sections 86 and 87 of same.] Bepealed by the 
Probate and Administration Act, 1890, S. 11 {2), and the Bepealing and 
Amending Act, 1891 {XII of 1891). 

6. In Section thirty-eight of the same Act, for the 
words “such certificate” the words “certificate under 
Section thirty-six or thirty-seven ” shall be substituted^ 

7. After Section fifty-five of the same Act, the 
following section shall be inserted : — 

“o5-A. Notwithstanding anything hereinbefore contained, an Ad- 
ministrator General of a Presidency obtaining probate 

Commission on or letters of Administration operating in another Presi- 
assets collected be- . . n i n , . 

yond Presidency. ciency snail be entitled to the same rate of commission 

in respect of the collection and distribution of assets 
collected in such Presidency as the Administrator General of such Presi- 
dency would have been entitled to if such assets had been collected and 
distributed by him, and to no higher rate.” 


Amendment of 
Section 38 of same. 

New section insert- 
ed after Section 65 
of same. 


New section insert- 
ed before Section 61 
of same. 


8. Before Section sixty-one of the same Act, the 
following section shall be inserted : — 

60-A. The Administrator General may, whenever he desires, for the 

... , . purposes of this Act, to satisfy himself regarding any 

Power to examine j : £ . . , v. . 

on oath. question oi lact, examine upon oath or affirmation 

(which he is hereby authorised to administer or take) 

any person who is willing to be so examined by him regarding such 
question.” 

Saving of letters herein contained shall affect any pro- 

and certificates al- bate, letters of administration or certificate granted or 
vested under the said Act before the passing of this Act. 


ready granted. 
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THE SHOCESSIOX (PROPEKTY : 

PROTECTION) ACT, 1841, I 

(ACT XIX OF 1841.; ' 

Passed on the 6th September 1841. 

An jict- for the protection of moveable and Immoveabh property injaind 
tcrong f til possession in cases of siicccHu ions. 

Whereas much inconvenience has been experienced v’here persons 
Preamble. possessed of moveable and immoveable pro- 

perty, and the same has been taken upon pretended 
claims of right by gift or succession ; the difficulty of ascertaining the 
precise nature of the moveable property in such cases, the oppoitunities 
for misappropriating such property and also the profits of real property, 
the delays of a regular suit when vexatiously protracted, and the inability 
of heirs 'when out of possession to prosecute their rights, affording strong | 

temptations for the employment of force or fraud in order to obtain posses- ! 

sion ; And whereas, from the above causes, the circumstance of actual [ 

possession, when taken upon a succession, does not afford an indication of ; 

rightful title equal to that of a decision by a Judge after hearing ail parties ? 

in a summary suit, though such summary suit may not be sufficient to j 

prevent a party removed from possession thereby from instituting a regular ! 

suit; And whereas such summary suit, though it will take away many of ; 

the temptations wdiich exist for assuming wrongful possession upon a 
succession, will be too tardy a remedy for obviating them ail, especially 
as regards moveable property; And whereas it may be expedient, prior to- 
the determination of the summary suit, to appoint a curator to take charge 
of property upon a succession, where there is reason to apprehend danger I 

of misappropriation, waste or neglect, and where such appointment will, 
in the opinion of the authority making the same, be beneficial under all 
the circumstances of the case ; And whereas it will be very inconvenient 
to interfere with successions to estates by the appointment of curators 
or by summary suits, unless satisfactory grounds for such proceedings 
shall appear, and unless such proceedings shall be required by or on the 
behalf of parties giving satisfactory proof that they are likely to be 
materially prejudiced if left to the ordinary remedy of a regular suit : i 

4. It is hereby enacted that whenever a person dies leaving property, i 

Person claimiog moveable or immoveable, it shall be lawful for any | 

right by succession person claiming a right by succession thereto, or to 
cLsed^may apph’for portion thereof, to make application to the Judge ; 

relief against wrong- of the Court of the district where any part of the pro- ■ 

ful possession. perty is found or situate for relief, either after actual 

possession has been taken by another person or when forcible means of ! 

seizing possession are apprehended. ^ 
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(Notes)^' . V 
General. ■ 

41 ) Act, ' where declared la force. 

{a) This Act has been declared to be in force in the whole of British India, 
except as regards the Scheduled Districts, by the Laws Local Extent 
Act, 1874 {XV of 1874), S. 3. A 

(6) It has been declared in force in the Arakhan Hill District (with modifi- 
cations and with the exception of S. 16), by the Arakhan Hill 
Districts Laws Regulation, 1874 (IX of 1874), Bur. Code. B 

[c) It has been extended to Sindh by Bombay Act XII of 1866, S. 12. G 

(d.) Tt has been declared by notification under S. 3 (n) of the Scheduled 
Districts Act, 1874, to be in force in the following Scheduled Districts, 
namely : — 


The Talucjis of Bhadrachalam 
and Rakapilli and the Rampa 


Country 

See Gazette of Indian 

Oct. 

4, 1879, 

Pt. I. 

p. 630. 

Sindh 

Do. 

Deo. 

4, 1880, 

Do. 

672. 

West Jaipaiguri 

Do. 

Mar. 

5, 1881, 

Do. 

74. 

The District of Hazaribagh ... 

Do. 

Oct. 

22, 1881, 

Do. 

597. 

Do. Lohardaga ... 

Do. 

Oct. 

22, 1881, 

Do. 

508. 

Do. Manbhum ... 

Pargana Dhalbhum in the 

Do. 

Oct. 

22, 1884, 

Do. 

609. 

District of Singbhum 

Do. 

Oct. 

22, 1881, 

Do. 

510. 

The Jhansi Division 

The scheduled portion of 

Do. 

Aug. 

31, 1878, 

Do. 

546. 

the Alirzapur District 

Do. 

3Iay 

31, 1879, 

Do. 

383. 

Jaunsar Bawar 

The Districts of Hazara, 

Do. 

May 

31, 1879, 

Do. 

3S2. 


Peshawar, Kohat, Bannii, 
Dera Ismail Khan and Dera 
«Ghazi Khan (Portions of the 
Districts of Hazara, Banu, 
Dera Ismail Khan and Dera 
Ghazi Khan and the Districts 
■of Peshawar and Kekat now 
form the North West Frontier 
Province. See Gazette of India, 
1901, Pt. I, p. 857 
and ibid, 1902, Pt. I, p. 575; 
but its application has been 
barred in that part of the 
Hazara District known as 
Upper Tauawai, by the Hazara 
(Upper Tanawal) Regulation 
(II of 1900, S. 3), Punjab and 


H.W. Code 

Do. 

Jan. 

30, 1886, 

Do. 

48. 

The District of Lahaul 

The Scheduled Districts of 

Do. 

May. 

, 1, 1886, 

Do. 

301 

-the Central Provinces ^ 

Do. 

Dec. 

13, 1879, 

Do. 

771. 

Coorg 

Do. 

Dec. 

28, 1878, 

Do. 

747. 
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The District of .Siiliat' Sbq GaseUe of India Oct. Pt,!., p,, , .631 

It has been extended, /Under . 

the same Act, to'.the ' Schedul- 
ed Districts of Kumaon, and ' ■ ■ 

GarhwM' ... Do.' , Nov. 4,1876, Do., 606. I> , 

{e) It has been declared, notification under S. 3 (b) of the above-mentioned 
Act, that Act I of 1846 is not in force in the Scheduled Districts of 
Gan jam and Vizagapatam, see Fort St. George Gazette, 189S, Pt. I, 
p. 667 and Gazette of India, 1898, Ft. I, p. 872. E 

(•2) Implication of the Act and its construction. 

Act XIX of 1841 empowers a District Judge to interfere with the ordinary 
rights of parties by means of a summary procedure, and the view 
which has always been adopted by this Court with reference to other 
similar Acts, or provisions of Acts of a similar nature, must be taken 
to apply to proceedings taken under its provisions, that is to say» 
before it can be held that a Court has jurisdiction it must be found 
that the provisions of law have been strictly complied with. 34 C* 
929 (933) = 12 0. W.N. 65. F 

(•2-a) Intention of the legislature— Principle of the enactment. 

It seems manifest from these provisions contained in Ss. 8, 13, 14, 17 and 18 of 
the Act that the intention of the Legislature was to furnish the Chief 
Civil Court of each district with executive powers, under which it 
could take prompt action in certain cases to prevent wrong dealing 
with the estates of deceased persons. The principle underlying the 
enactment is practically the same as that which forms the basis of 
section 145 of the Code of Criminal Procedure, though the one was 
designed to protect property and the other to preserve the peace. 2 
N.L.R, 72 (75). G 

(2-5) Act to be used only where exceptional grounds for prompt action exist. 

{a) The provisions of Act XIX of 1841 can only be legally applied under the 
very exceptional circumstances stated in the enactment W'here the 
Court is satisfied of the existence of danger to the property to be pro- 
tected. 2N.DR. 72. H 

(5) The Act of 1841 is designed to protect projprty, but it is only to be used 
where exceptional grounds for prompt action are necessary to guard 
against misappropriation, waste, or neglect of tbe estates of deceased 
persons ; and the last clause of the preamble distinctly states that it 
would be “ very inconvenient to interfere with successions to estates by 
the appointment of curators, or by summary suits, unless satisfactory 
grounds for such proceedings shall appear, and unless such proceed- 
ings shall be required by or on behalf of parties giving satisfactory 
proof that they are likely to be materially prejudiced if left to the 
ordinary remedy of a regular suit.*’ It will be observed that during 
the half century which has elap.sed since Act XIX of 1841 became 
law, the conditions against which it was directed, have been guarded 
against by several subsequent enactments. In Act I of 1877, S- 9, in 
the various Acts relating to the protection of the property of iniuorsj, 
-iii the Indian Succession Act, 1886, the Probate and Administration 
Act, 1881, the Succession Certificates Act, 1889, the provisions in the 
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Code of Civil Procedure for the appointment of a Eeceiver, and in 
the summary powers of Criminal Courts in cases of disputed pos- 
session over immoveable property, we find provisions which more or 
less overlap the provisions of Act XIX of 1841. Nevertheless that 
enactment still remains on the Statute Book. But it is necessarily 
one for use only in the most exceptional cases, 2 N.L.E. 72 (78). I 
(f) Thus it could never be properly used between two heirs oi equal standing to 
disturb the possession of one, at the instance of the other, over pro- 
perty to which the possessor was admitted to have rights at least equal 
to the applicant claiming to be put in possession. 2 N.L.R. at p. 78. J 
(cZ) Nor could the Act be properly used to partition an estate between two 
brothers. 2 N.L.R. at p. 78. K 

(e) Nor can the Act be used to appoint a curator merely because there was a 
dispute between two undivided brothers. 2 N.L.R. at p. 78. L 

(/) Nor can it be used to avoid the expense of a regular civil suit. 2 N.L.R. at 
p.78. ' H 

(2-c) Courts exercising jurisdiction under the Act in Berar. 

So far as Berar is concerned the original jurisdiction conferred by Act XIX of 
1841 upon ‘the Judge’ is now vested in the District Judge, while the 
superior jurisdiction of the ‘Sadar Dewany Adavdut’ under the said 
Act is vested in the Court of Judicial Commissioner, Central Provin- 
ces. 2 N.L.R. 72, N 

(3) Act has no application to a joint family governed by the Mitakshara Law. 

(a) A Hindu governed by the Mitakshara Law died leaving him surviving a 
widow, a daughter by a previous wife, and two brothers. On his death 
the brothers applied under Act XIX of 1841 to the District Judge for 
the delivery of possession of the deceased’s property on the ground 
that it formed part of the property in the joint names of their deceased 
brother and themselves. The District Judge granted their applica- 
tion. The widow contested this claim, and afterwards applied to the 
High Court to have the order of the District Judge set aside. 

Ileld^ that, on the death of a member of a Hindu family, governed by Mitak- 
shara, there is only an accession by survivorship to his property by the 
other members, and no succession by inheritance; and that the provi- 
sions of Act XIX of 1841 had no application to such a case, and that 
the District Judge should not have taken any action under this Act, 
but have left the parties to seek their remedy by a proper suit for the 
establishment of their title. 34 G. 929 = 12 C.W.N. 65 (6 W.R. Mis. 
53, F.). 0 

(5) Held, further, that the District Judge acted in the present case illegally 
and with material irregularity ; and that the petitioner was prejudic- 
ed thereby. 34 0. 929== 12 C.W.N. 65. P 

‘(c) Held, also, that the High Court had full jurisdiction in revision, to set 
aside the order of the District Judge. {Ibid,) Q 

{(T) The following obsevations of Brett and Ooxe, JJ. are worthy of being noted 
as throwing light on the above point In the first place it has been 
argued that the provisions of Act XIX of 1841 cannot apply to the 
case of a family governed by the Mitakshara law. Section 1 of the Act 
provides that whenever a person dies leaving property, moveable or 
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immoveable, '.it shall be lawful- for any person claiming a- right by 
succession thereto or to any portion thereof, to make application to the 
Judge of the Court of the District where any part of the property is 
found or situate for relief, either after actual possession by another 
person or when forcible means of seezing possession are apprehended. It 
is argued that on the dearth of a member of a Hindu family governed 
by the Mitakshara law the other members take the property left by the 
deceased by survivorship and not by succession. There is in fact no 
passing of the property from the deceased to anybody else ; there is 
only an accession to the property of the survivors and no succession 
by inheritance. R 

(e) It is pointed out that in the present case if there could be held to be any 
succession at all it would be succession by the \yidow and daughter as 
heirs, who would have succeeded by inheritance. In our opinion this 
contention is sound, and in the present case, the Act cannot be taken 
to have any application. 34 C. 929 (932) = 12 C, W.N. 65. S 

(4) Preamble, Scope of the—Application of the Act. 

The power of summary adjudication vested in the Zillah Judges by this Act 
affords an extraordinary remedy, and is intended to meet extra- 
ordinary cases. 

The circumstances in which the Civil Courts are empowered to exercise this 
jurisdiction and the circumspection required from the Judges who 
exercise it are set forth in the Preamble to the Act. 

The words of the preambles very clearly indicate that the Act was passed in 
order to meet cases of wrongful possession or disturbance of possession 
under pretended claims of right, and to discountenance the employ- 
ment of force and fraud. Also, that the decision by the Judge was 
not to be of such a nature as to supersede the necessity of a regular 
suit ; and, thirdly, that the applicant was to be left to his ordinary 
remedy by suit, unless he showed that, if so left, he \vas likely to be 
materially prejudiced. And the provisions enacted correspond very 
closely with those recitals. 6 W.R. IMis. 53 (55). T 

(5) Ss. 3 and 4— Scope of. 

(u) Prom the provisions of Ss. 3 and 4 of the Act, it is clear that, before the 
Judge could lawfully issue the citation, he had to be satisfied upon 
the four points specified, and upon all of them, the applicant was to 
show him strong ground of belief, and otherwise he was not to proceed. 

A slight case would not be sufficient. The title and bonafides of the applicant 
must bepi’inm- facie clear ; it must also be manifest that the party 
complained of had no lawful title to possession, arid that, if the 
applicant were referred to a regular suit, he would be a serious sufierer, 
and by the risk of waste or misappropriation, or by his inability to 
prosecute his rights when out of possession. 6 W.R. Mis. 53 (56). U 

(5) After making the above general observations, on the general scope of the 
Act, and as to the cases in which it ought to be applied, his Lordship 
Jackson, J., proceeded to apply those principles to the facts of the case 
and observed as follows : — 

**Now, what, in the present instance, was the case submitted to the Judge of 
Gya? Certainly neither force nor fraud— neither a likelihood of 
misappropriation, nor an inability to proceed by regular suit.” 
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The case was simply one of two brothers living under the Mitakshara Law, 
possessed of equal moieties of property, moveable and immoveable, 
of immense extent, of whom one died leaving a widow and a 
daughter. It seems to have been admitted that the brothers had 
lived in separate houses, and had separately collected their shares of 
rent. But the surviving brother alleged that these circumstanees did 
not constitute a separation in estate according to Hindu Law, and 
that consequently he was entitled. And it was vaguely asserted that 
the widow in possession was likely to commit waste. 

Now, here it was quite manifest that the widow was holding her deceased 
husband’s estate under a state of facts which the Civil Courts 
might very possibly interpret as giving her a valid right to retain 
it. The applicant had already in his own right very extensive 
property equal, or nearly equal, to that which he was claiming, and 
nothing restrained him from bringing a regular suit ; and the suit 
once instituted, he could have immediately obtained, on showing 
cause for it, an injunction under the Code of Civil Procedure. 
Beyond all doubt therefore, this was a case in which the Judge, on hearing 
the petition, ought to have refused to act. 6 W.R. Mis. 53 (56). ¥ 

(6) The considerations that led to the passing of this Act have become greatly less 
cogent after the passing of G.P.C. 

(a) Whatever be the need for summary proceedings like the present which 
may have existed in 1841, things have greatly altered in the quarter 
of a century which has elapsed since the passing of the Act, and the 
considerations which led to its enactments are greatly less cogent 
under the Civil Procedure Code. Formerly, it was notorious that, 
civil suits were protracted, in one shape or another, frequently for a 
lifetime, whereas now the average duration of suits is probably less 
than a year, and appeals to the Highest Court in the country are 
decided with equal expedition. 6 W.B. Mis. 53(56). W 

[h) Where a party who is cited under S. 4, and who is competent to demure 
to the proceedings on the ground that the Judge did not appear to 
have been satisfied upon the points specified in third section, accepts 
the citation, waiving that objection, and submits to the Judge’s 
determination of the rights to possession, it would not be open to such 
party afterwards to say that he was improperly cited. 6 W.R. Mis. 
63 (56). X 

(7) Scope of Act—Whether S. 1 concerns a case where the ciaim relates to an 
undivided share of the estate left by the deceased. 

(a) S. 1 of Act XIV of 1841 provides that whenever a person dies, leaving pro- 
perty moveable or immoveable, it shall be lawful for any person 
claiming a right of succession thereto, or to any portion thereof, to 
make an application to the Judge of the Court of the District where 
any part of the property is found or situate, for relief, either after 
actual possession has been taken by another person , or when forci- 
ble means of taking possession are apprehended. It is manifest from 
the language used by the Legislature that an application may be 
made under the Act, even when the applicant claims a right by suc- 
cession to a portion only of , the property left by the deceased. This 
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appears sufficient to cover a case in which, as here, tlie claim relates to 
an undivided share o! the estate left by the, deceased. We may take 
a concrete illustratiDn : If the original owner leaves two sons A & B, 
and A seizes the entire estate left by his father, it is competent for B 
to apply under the Act, though he claims only one-half share of the 
estate; in other words, the. Act is not limited in its application to 
cases, where the dispute arises between two persons, each of whom 
claims title by succession to the entire estate. 6 Ind. Gas. *260 (261). 0 
(h) The preamble recites the mischief for a removal of which the Act was in- 
tended, and states that inconvenience had been experienced when 
persons have died possessed of moveable and immoveable property, 
and the same has been taken upon pretended claim of right by gift 
or succession, and the parties ahected have been driven to regular 
suits, vexatiously protracted, for the enforcement of their just rights. 
The contention that this contemplates eases where the whole of the 
moveable and immoveable property left by the deceased has been 
taken upon a pretended claim of right by gift or succession, though a 
possible construction of the language used by the Legislature, yet the 
other interpretation, namely, that the preamble covers cases where 
the property has been seized in whole or in part, is by no means in- 
admissible. In fact, to return to the concrete case taken above, if 
A seizes the whole of the estate left by his father to the exclusion of 
his brother B, in so far as a half share is concerned there is no dis- 
pute that the possession is lawful ; it is only iu respect of the other 
fact that it can be suggested, that A has taken it upon a pretended 
claim of right by gift or succession. It is fairly clear, therefore, that 
a restricted interpretation need not be put upon the preamble. It is 
manifest, however, that even if the preamble were construed as above 
contended for, so as to cover only cases where upon the death of the 
original owner, the whole of his estate is unlawfully seized in asser- 
tion of a pretended claim, it cannot possibly restrict the plain mean- 
ing of the 1st section of the Act. 6 Ind. Gas* 260 (261). P 

(c) Hence an application may be maintained when it is alleged by a person who 
claims a share in the estate left by the deceased, that that share has 
been seized by other persons in assertion of a pretended claim of 
right by gift or succession. 6 Ind. Gas. 260 (261), Q 

(ii) It is well settled that the preamble to a statute can neither expand nor 
control the scope and application of the enacting clause, when the 
latter is clear and explicit, 6 Ind. Gas. 260 (261). R 

(e) But, if the language of the body of the Act is obscure or ambiguous, the 
preamble may be consulted as an aid in determining the reason of 
the law and the object of the Legislature, thus arriving at the true 
construction of the terms employed* 6 Ind. Gas. 260 (261). S 

if) It cannot he disputed that where the words of the enacting clause are more 
broad and comprehensive than the words of the preamble, the general 
words in the body of the statute, if free from ambiguity, are not to 
be restrained or narrowed down by particular or less comprehensive 
recitals in the preamble. Copeman v. Gallant, 1 P. Wins. 314, cited 
m6Ind. Gas. 260 (261). T 

(g) As stated in Dwaris on Statutes (Potters Edition 109), the preamble of a 
statute is no more than a recital of some inconvenience, which by no 

27~B 
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Q&netSLl—{Conimued). 

means excludes any others for which a remedy is given hy the enacting 
part of the statute. King v. Pierce (3 M. & S. 62 at p. 66); Coplcind 
V. Davis, L.R. 5 H.L. 358 ; 21 W.R. 1); Felloioes v. Clay, in 4 Q.B. 313 
at p. 349 ; 6 Ind. Cas. 260 (261). U 

M.B. — This principle has been repeatedly applied in the construction of Indian 
Statutes as well. See 7 M.I.A. 72 ; 2 M.H.O.R. 322 ; 11 A. 262 ; and 
22 B. 231 at p. 32; 6 Ind. Cas. 260 (261). 

(8) CoEcHtions which must he satisfied before the Judge caa entertam an application 

undei? the Act, and the means by which he should ascertain whether these con- 
ditions have been satisfied. 

The following observations of their Lordships may be noted as throwing light 
on the above point: — “It has been argued before us that the Court 
below ought not to have acted upon the affidavit filed by the peti- 
tioner, but should have examined the petitioner himself on oath or 
solemn affirmation ; and in support of this proposition, reliance has 
been placed upon the cases of Josada Koomvar v. Baboo Gouree 
Byinath Pershad and Sat Koer v , Goyal Baku, No doubt, in these 
cases, it was ruled that before a Court can assume jurisdiction to 
proceed under Act XIX of 1841 it must be found that the provisions 
of the law have been strictly complied with ; but we are unable to 
holdthat the Judge in the case before us has proceeded in an irregular 
manner. In the exercise of his judicial discretion, he was entitled to 
act upon the affidavit of the applicant and we are not satisfied that 
the opposite party has any legitimate grievance, because the Judge 
has only called upon them to produce their evidence. He has taken 
steps preliminary to action upon the application ; and the circum- 
stances in our opinion, amply justify the order which he has made. 
It is an elementary rule of law that when the jurisdiction of a Court 
can be exercised under certain specified circumstances, if the exercise 
of such jurisdiction is invoked on the allegation that all the elements 
necessary to make the law operative are present, and if this is denied, 
it is not only competent to the Court but it is its duty to investigate 
whether all the elements essential to create jurisdiction do, as a 
matter of fact, exist. Now, in the preliminary stage contemplated by 
S. 3 of Act XIX of 1841, the Judge has merely to satisfy himself upon 
the declaration of the complainant and also upon the examination 
of witnesses and documents if he deems necessary whether there are 
. strong reasons for the belief that the application is bona fide and that 

judicial action ought to he taken. This merely implies that an ap- 
plication made under the Act ought not to be granted as a matter of 
course, but that the Court should proceed with caution and satisfy 
itself that there are sufficient grounds in support of a prwico facie 
case (See Phool CJmnd v. Krishmish Koer). If the Judge is satisfied 
that there are such prwia facie grounds, he cites the party against 
whom the complaint has been made, so that he may determine sum- 
marily the right to possession. 6 Ind. Gas. 260 (262). W 

(9) Construction of the preamble. 

The preamble to this Act must be read by the light of S. 3 and the following 
Sections of the Act. 11 C.L.J. 521, X 
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Qmcml— {Concluded). 

(10) Cases aailei? this Id ani Id XX¥I of I860, if eaa be tded: on common issues. 

The obfeets of Act XIX of 1841 and XXYII of 1860 are so different that two 
cases under those Acts respectively cannot be decided entirely upon 
issues common to both. 6 W.R. Mis, 53 (54), Y 

(11) DIsiHct Judge delegating his authority under the let not legal. 

The application contemplated by S, 1 of the Act should be made to the District 
Judge in the Punjab, and he alone has powder to make the summary 
investigation under this Act and to pass final orders. No authority 
is given to him either in this Act, or in the Punjab Court’s Act, to 
delegate his authority to a judge subordinate to his Court. He acts 
without jurisdiction, if he directs a subordinate Court to make the 
whole of the investigation and report the result to him for final 
orders. 203 P.R. 1889. Z 

EM . — See also Notes under S. 3, in/ra. 

Curators.** 

N,B.-A curator appointed under this Act is not to exercise any authority 
lawfully belonging to a bolder of a certificate under Act 27 of 1860 or 
7 of 1839 or to an executor or administrator. See the Succession 
Certificate Act, 1898 (7 of 1889), S. 23, (1). A 

2. " It shall be lawful for any agent, relative or near friend, 
Agent, &o., may OY for the Court of Wards in cases within their cogni- 

apply in behalf of zance, in the event of any minor, disqualified or absent 
person being entitled by succession to such property 
as aforesaid, to make the like application for relief. 

(Note). 

Oeneral. 

N.B.-“The words “ And it is hereby enacted that” at the commencement of 
S. 2 were repealed by the Repealing Act, 1874 (16 of 1874). 

3. The Judge to whom such application shall be made 
Enquiry made by shall, in the first place, enquire by the solemn decla- 

Judge. 1 ration of the complainant, and by witnesses and 

documents at his discrebion, whether there be strong reasons for believing 
that the party in possession or taking forcibie means for seizing posses- 
sion has no lawful title, and that the applicant, or the person on whose 
behalf he applies, is really entitled and is likely to be materially prejudiced 
if left to the ordinary remedy of a regular suit, and that the application is 
made bona fide. 

(Notes). 

General. 

N.B.— The words “ And ifc is hereby enacted that ” at the commencement of 
S. 3 were repealed by the Repealing Act, 1874 (16 of 1874). 

(1) Scope of S. 3. 

The scheme of the Act is that the finding of the J udge of the two points men- 
tioned in S. 3 is a condition precedent to the Act being put in force ; 
for, S. 4 enacts that in case the Judge is satisfied of the existence of 
such strong ground of belief, but not otherwise, he shall cite the 
party complained of. 12 M. 841 (844). B 
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General — (Goncluded). 

(2) Application of the section. 

(a) All application may be maintained when it is alleged by a person who 
claims a share in the estate left by the deceased, that that share has 
been seized by other persons in assertion of a pretended claim of right 
by gift or succession. 6 Ind. Oas. 260. C 

{h) In the exercise of his judicial discretion, the Judge is entitled to act upon 
the affiLdavit of the applicant, under S. 3 of the Act. 6 Ind. Cas. 
260. ^ 
(c) Where a Judge, on hearing an application under Act XIX of 1841 from the 
nephew of a deceased Hindu, in which no case of force or fraud, nor 
of a likelihood of misappropriation, nor of an inability to proceed by 
regular suit, was submitted to the Judge, simply on the solemn 
declaration of the complainant, and without making the preliminary 
enquiry required by S. 3 issued his citation to the widow complained 
of'— Held that the defect in the Judge’s procedure has been cured by 
the widow appearing and opposing the application on its merits. 6 
W.R. Mis. 53 (54). E 

Bnqiiity made by Judge,** 

(1) Enquiry, scope of —interpretation of statute— Defect in procedure —Inter- 
ference by High Court. 

(а) The preamble of Act XIX of 1841 must be read by the light of S. 3 and 

the following sections of the Act. 11 O.L.J. 521. F 

(б) 3. 3 contemplates au enquiry upon two points, firsts whether the opposite 

party has lawful title, and secondly, whether the applicant is really 
entitled, and whether he is likely to be materially prejudiced if left 
to a regular suit. 11 G.L.J. 521. G 

(c) Where an order under the Act has been made but the procedure has not 
been followed, it is competent to the High Court to interfere. 11 
C.L.J. 521. H 

(2) Application by the nearest heir of the deceased male for possession— Property 
claimed by right “in succession “ —Inquiry upon solemn declaration— 
Affidavit, 

(u) One Kotrappa, representative Vatandar of Deshadat Vatan, died in 1892. 
Plis widow Basawa was entered on the Vatan Register as representative 
Vaia^idar and she held the Vatan property until her death in 1907. 
Within six months of Basawa’s death, Khanappa, who claimed to be 
the nearest heir of Kotrappa, applied for possession of the property 
under the Curator’s Act (XIX of 1841) and the Judge granted his 

One of the opponents to the application thereupon moved 
the High Court under the extraordinary jurisdiction contending that, 

(1) under S. 14 of the Curator’s Act (XIX of 1841) the provisions of the 
Act could not be put in force because Kotrappa died more than six 
months before the date of the application, and 

(2) in granting the application the Judge did not follow the procedure which 
is made imperative by the words of section 3 of the Curator’s Act 
(XIX of 1841), that is, there was no inquiry upon solemn declaration 
of the complainant (applicant). 
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t.~“ Enquiry made by Judge”— (Concluded). 

Held, that, (l),The decease of the proprietor whose property was claimed 'by 
right “ in succession ” referred to in section 14 of the Act melurled 
the decease of Basawa because she was, between the death of her 
husband and her own decease, the proprietor of the property claimed. 
All that was to be decided was, who should be put into possession of 
the property in succession to the last deceased holder. 34 B. 115 = 
11 Bom. L. R. 1308 = 4 Ind. Gas. 594. I 

(b) The Judge having acted upon the application of the claimant in addition 
to his affidavit on solemn affirmation, the statements in the affidavit 
furnished sufficient grounds for action under S. 4 of the Curator’s 
Act (XIX of 1841) having regard to the provisions of the Oaths Act 
(V of 1840). (IM). J 


N.B. — See also notes under S. 1, supra, and S. 4, infra. 

' In ease the Judge shall be satisfied of the existence 

of such strong ground of belief, but not otherwise, he 
shall cite the party complained of, and give notice of 
vacant or disturbed possession by publication, and after the expiration 
Determination of of a* reasonable time shall determine summarily the 
right to possession (subject to the regular suit as here- 
and shall deliver possession accordingly : Provided 
always that the Judge shall have the power to appoint 
an officer who shall take an inventory of effects, and 
seal or otherwise secure the same, upon being applied 
to for the purpose, without delay, whether he shall 
have concluded the enquiry necessary for citing the party complained of 
or not. 

(Note). 

General. 


Procedure. 


right, 
inafter mentioned) 


Appointment of 
officer to secure 
effects. 


N.B. — The words “ And it is hereby enacted that” at the commencement of 
S, 4 were repealed by the Repealing Act, 1874 (16 of 1874). 

N.B. — See also notes under Ss. 1 and 3, stipra. 


5. " ''' In case it shall further appear upon such application and 

Appointment o f examination as aforesaid that danger is to be appre- 
curator pending de- bended of the misappropriation or waste of the pro- 
termination of suit. before the summary suit can be determined, and 

that the delay in obtaining security from the party in possession or the 
insufficiency thereof is likely to expose the party out of possession to 
considerable risk, provided he be the lawful owner ; it shall be lawful for 
the Judge to appoint one or more curators with the powers hereinafter 
next mentioned, whose authority shall continue according to the terms of 
his or their respective appointments, and in no case beyond the determina- 
tion of the summary suit and the confirmation or delivery of possession 
in consequence thereof ; Provided always that, in the case of land, the 
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Judge may delegate to the Collector or to his officer the powers of a curator, 
and also that every appointment of a curator in respect of any property be 
duly published. 

(Notes). 

Genera!. 

H.B. — The words “ And it is hereby enacted that ” at the commencement of 
S. 5 were repealed by the Repealing Act, 1874 (16 of 1874). 

(1) The conditions subject to which aCuratoi? is to be appointed. 

The conditions subject to which a Curator is to be appointed are (i) that there 
must be an application and an examination as aforesaid (that is to say 
as directed in section 3 (ii) that the Judge must be in a position to 
say upon such application and examination that danger is to be ap- 
prehended of misappropriation or waste of the property before the 
summary suit can be determined, and (iii) that the delay in obtain- 
ing security from the party in possession or its insufficiency is likely to 
expose the party out of possession to considerable risk. 12 M. 341 
(345, 346). K 

(2) Nature of the powers of the Curator. 

(a) A Curator appointed under Act XIX of 1841 is not a person claiming to be 

entitled to the elects of the deceased person whose estate he is appoint- 
ed to manage within the meaning of section 4 of the Succession Cer- 
tificate Act (VII of 1889), and he is not required to take out a certifi- 
cate under it before he can obtain a decree. 20 B. 437 (438). L 

(b) He is not a representative of the deceased person, but is merely entrusted 

by the Court with certain powers over the estate for a temporary pur- 
pose, amongst which is the power to sue in his own name given him 
by section 9 of Act XIX of 1841. 20 B. 437 (438). M 

N.B.— See also notes under S. 3, s^lp7'a. 

6. "'' The Judge shall have power to authorize such 
Powers conferrable curator either to take possession of the property gene- 

on curator. rally, or until security be given by the party in posses- 

sion, or until inventories of the property shall have been made, or for any 
other purpose necessary for securing the property from misappropriation 
or waste by the party in possession : Provided always that it shall be 
Discretion to allow entirely discretionary with the Judge, whether he shall 
party in possession allow the party in possession to continue in such 
possession on giving security, or not, and any conti- 
nuance in possession shall be subject to such orders as the Judge may 
issue touching inventories, or the securing of deeds or other effects. 

(Note). 

QeneraK 

K.B. — The words “And it is hereby enacted that ’’ at the commencement of 
S. 6 were repealed by the Repealing Act, 1874 (16 of 1874). 

7. ''' The Judge shall exact from the curator security 
for the faithful discharge of his trust, and for rendering 
satisfactory accounts of the same as hereinafter men- 
tioned, and may authorize him to receive out of the 

property such remuneration as shall appear reasonable, but in no case 


Curator to give 
security and may re- 
ceive remuneration. 
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Curator may bo 
invested with powers 
before security is 
taken. 


Report from Col- 
lector where estate 
includes revenue- 
paying land. 


exceeding live par centum on the personal property and on the iinnual 

Disposal of surplus. property. All surplus money realiz- 

ed by the curator shall be paid into Court, and in- 
vested in public securities for the benefit of the persons entitled thereto 
upon adjudication of the summary suit : Provided always that, although 
security shall be required from the curator with al! 
reasonable despatch, and, where it is practicable, shall 
be taken generally to answer all cases for which the 
person may be afterwards appointed curator, yet no 
delay in the taking of security shall prevent the Judge from immediately 
investing the curator w'ith the powers of his office. 

(Note). 

General. 

N.B. — The words “ And ife is hereby enacted that” at the commencement of 
S. 7 were repealed by the Repealing Act, 1874 (16 of 1874). 

8. Where the estate of the deceased person shall consist 

wholly or in part of land paying revenue to Government, 
in all matters regarding the propriety of citing the party 
in possession, of appointing a curator, and of nominating 
individuals to that appointment, the Judge shall 
demand a report from the Collector, and the Collector is hereby required 
to furnish the same. In cases of urgency the Judge may proceed, in the 
first instance, without such report, and he shall not he obliged to act in 
conformity thereto ; hut, in case of his acting otherwise than according to 
such report, he shall immediately forward a statement of his reasons to 
the Court of Sadr Diwani Adaiat, and the Court of Sadr Diwani Adalat, 
if they shall be dissatisfied with such reasons, shall direct the Judge to 
proceed conformably to the report of the Collector. 

(Note). 

General. 

N.B.--The words “And it is hereby enacted that” at the beginning of S. 8 were 
repealed by the Repealing Act, 1874 (16 of 1874). 

‘-Is curator shall be subject to ail orders of the Judge 

regarding the institution or the defence of suits, and 
all suits may he instituted or defended in the name 
of the curator on behalf of the estate : Provided that 
an express authority shall he requisite in the sanad of 
the curator’s appointment for the collection of debts or rents; bnt such 
express authority shall enable the curator to give a full acquittance for 
anv sums of money received by virtue thereof. 

(Notes). 

General, 

N.B. (1) — The words “ And ifc is hereby enacted that ” at the beginning of S. 9 
were repealed by the Repealing Act, 1874 (16 of 1874). 

N.B. (2)— The word “that ” in S,. 9 after the word “ And ” and before the 
words “all suits” was repeale<^ by the Bepealing'Aot, 1876 (12 of 1876). 


Institution and 
defence of suits. 
Authority for collec- 
tion of dues. 


I 
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10 . 

Aliowcinces to appa- 


"V Pending the custody of the property by the curator, 
it shall be lawful for the Judge to make such allow- 
rent owners pending ances to parties having a prmicb facie right thereto as 
custody by curator. a summary investigation of the rights and circum- 

stances of the parties interested he shall consider that necessity may 
require, taking, at his discretion, security for the repayment thereof with 
interest, in case the party shall, upon the adjudication of the summary 
suit, apnear not to be entitled thereto. 

(Note). 

General. 

N.B.-— Tbe words “And it is hereby enacted that ’’ at the beginning of S. 10, 
were repealed by the Repealing Act, 1874 (16 of 1874). 

11. " The curator shall file monthly accounts in abstract, 

and at the period of every three months, if his ad- 
ministration last so long, and upon giving up the 
possession of the property, file a detailed account of 
his administration to the satisfaction of the Judge. 

(Notej. 

Genera!. 

N.B. — The words “And it is hereby enacted that” at the beginning of S. 11, 
were repealed by the Repealing Act, 1874 (16 of 1874). 


Accounts to 
filed by curator. 


be 


12 . - - - 

Inspection of 
accounts and right of 
interested party to 
keep duplicate. 


such curator : 


Penalty for default 
as to accounts. 


shall be liable to 
such default. 


The accounts of any such curator as is above 
described shall be open to the inspection of all parties 
interested; and it shall be competent for any such 
interested party to appoint a separate person to keep a 
duplicate account of all receipts and payments by 
And if it be found that the accounts of any such curator 
are in arrear, or if they shall be erroneous or incom- 
plete, or if the curator shall not produce them when- 
ever he shall be ordered to do so by the Judge, he 
a fine not "exceeding one thousand rupees for every 


(Note). 

General. 

N, B.—The words “And it is hereby enacted that” at the beginning [of S, 12^ 
were repealed by the Repealing Act, 1874 (16 of 1874). 

" After the Judge of any district shall have 
appointed any curator, such appointmen t shall preclude 
the Judge of any other district within the sam 
Presidency from appointing any other curator, provided 
the first appointment be in respect of the whole of the 
property of the deceased. But if the appointment be only in respect of a 
Curators of differ- Portion of the property of the deceased, this shall not 

ent parts of pro- preclude the appointment wdthin the same Presidency, 

of another curator in respect of the residue or any 
portion thereof : provided always that no Judge shall appoint a curator or 


13 : 

Bar to appoint- 
ment of second cura- 
tor for same pro 
perty. 
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entertain a summary suit in respect of property which is, the subject of a 
summary suit previously instituted under this Act before another Judge; 
and provided. further that, if two or more curators be appointed by different 

Power to a oint ^ 'several parts of an estate, it shall be lawful 
sole curator.' for the Sadar Diwani Adalat to make such order as it 

shall think fit for the appointment of one curator of 
of the whole property. 

(Note). 

General. 

H.B.— The words “ Aad it is hereby enacted that” at the beginning of S. 13 
were repealed by the Repealing Act, 1874 (XVI of 1874). 

14. ” ” ” * * This Act shall not be put in force unless the 

Limitation of time aforesaid application to the Judge be made within six 
for application for months of the decease of the proprietor whose pro- 
curator. perty is claimed by right in succession. 


(Note). 

General. 

jl.B.^The words “And it is hereby provided that” at the beginning of S. 14 
were repealed by the Repealing Act, 1874 (XVI of 1874). 

not be put in force to contravene 
Bar to enforce- any public act of settlement ; neither in cases in which 
ment of the deceased proprietor shall have given legal diree- 

or ^legal ^rec^oL tions for the possession of his property after his decease 

by deceased. j^i^Q event of minority or otherwise, in opposition to 

such directions ; but in every such case, so soon as the Judge having 
jurisdiction over the property of a deceased person shall be satisfied of the 

existence of such directions he shall give effect thereto. 

(Note). ^ 

■ ■ ■ ■■ ■ General." • • 

— The words “ And it is hereby enacted that ” at the beginning of S. 15 
were repealed by the Repealing Act, 1874 (XVT of 1874). 

S, 15, Scope and application of section. 

The proper construction is that, if it is shown that the deceased proprietor had 
given lawful directions as to the possession of his property after his 
decease and during the minority of his son, the J udge having juris- 
diction is bound to give eSect to them and not to put the Act into 
force so as to contravene them. The section provides a rule of deci- 
sion for the guidance of the Judge in dealing with the summary suit 
on the merits than to interdict the exercise of jurisdiction under the 
Act. 12 M. 341 (346)* K 
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Court of Wards to 
be made curator in 
case of minors bay- 
ing property subject 
to its jurisdiction. 


16. " This Act shall not be put in force for the pur- 

pose of disturbing the possession of the Court of 
Wards of any Presidency; and in ease a minor, or 
other disqualified person whose property shall be sub- 
ject to the Court of Wards shall be the party on whose 
behalf application is made under this Act, the Judge, 
if he determines to cite the party in possession and also appoint a cura- 
tor, shall invest the Court of Wards with the curatorship of the estate, 
pending the suit, without taking such security as aforesaid ; and in case 
the minor or other disqualified person shall, upon the adjudication of the 
summary suit, appear to be entitled to the nroperty, possession shall be 
delivered to the Court of Wards. 

(Note). 

General. 

N.B.— The words “ And it is hereby provided that” at the beginning'of S. 16 
were repealed by the Eepealing Act, 1874 (XVI of 1874). 


Nothing in this Act contained shall be any 
. , . , , , impediment to tbe bringing of a regular suit either by 

bring regular suit. f'h® party whose application may have been rejected 
before or after citing the party in possession, or by 
the party who may have been evicted from the possession under this Act. 

(Note). 

General. 

N.B.—- The words “ And it is hereby provided that” at the beginning of S. 17 
were repealed by the Repealing Act, 1874 (XVI of 1874). 

16. ‘ ' The decision of the Judge upon tbe summary 

suit under this Act shall have no other effect than 

Efect of decision that of settling the actual possession ; but for this 

on summary suit, purpose it shall be final, not subject to any appeal or 

order for review. 


(Notes). 

General. 

N.B.— 1. The words “And it is hereby enacted, that” at the beginning of S. 18 
were repealed by the Repealing Act, 1874 (XVI of 1874). 

The word “that” after the word “ but ” and before the words 

“ for this purpose ” were repealed by the Repealing Act, 1876 (XII of 

1876). 

(1) Orders under the Act, if subject to revision. 

(a) On a petition presented by the Agent of the Oocrt of Wards a District 
Conrt made an order which purported to have been made under Act 
XIX of 18il, S. 5. The conditions prescribed by Ss. 8 and 4 were 
not shown to exist : 

aid, the order of the District Court was illegal, and was subject to revision 
under S. 622 of the Code Of Civil Procedure (1882). 12 M. 341. 0 
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Oeneral — (Gmicluded). 

(6) Where a District Gourt purporting to act under S. 4 of Act XIX of 1841 
directed an inventory of the estate of a deceased person to be taken 
without conforming to the requirements of S. 3 of that Act, the High 
Court set aside the order under S, 6*22 of the Code of Civil Procedure, 
18S2, as made without jurisdiction. 10 GS. P 

{c) The High Court has no power to revise any legal proceeding or order of 
the District Judge under the said Act, however erroneous, improper 
or unjust such proceeding or order may be. 2 H.L.E. 72. Q 

(2) Defect in procedure— Interference by the High Court. 

Where an order under the Act has been made, but the procedure has not been 
followed, it is competent to the High Court to interfere. 11 G.L.J. 521.H 

(3) District Judge acting illegally and with material irregularity — Revision. 

Where the District Judge acts illegally and with material irregularity, and 
the petitioner is prejudiced thereby, the High Court has jurisdiction, 
in revision, to set aside the order of the District Judge. 34 C. 929 - 12 
C.W.H. 65. (4 G.W.N. ccxvi ; 10 M. 68, R.). S 

19. ''' It shall be lawful for the Governments of the 

respective Presidencies to appoinb public curators for 
pubhc emSbors^ district or number of districts : and the Judge 

having jurisdiction shall nominate such public curator 
or curators in all cases where the choice of a curator is left discretionary 
with him under the preceding provisions of this Act. 

(Note). 

Oeneral. 

N.B. — The words ‘ And it is hereby enacted that” at the beginning of S. 19 
were repealed by the Repealing Act, 1874 (XVI of 1874). T 

20. (Power to appoint ecclesiastical registrar or curators to receive 
ffects in certain cases). Eepealed by x\ct VIII of 1855, S. 13. 
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THE ILLUSORY APPOINTMENTS AND 
INFANTS’ PROPERTY ACT, 1841. 

(ACT XXIV OF 1841.) 1 

. [Fcmecl on the IS th October, IS4I.] 

An Act for the greater uniforraity of the Law administered by Her 
Majesty’s Supreme Courts with that administered in England, in regard 
to the tmdisposecl residue of the effects of Testators, Illusory Appointments,, 
the transfer of Estates by persons under disabilities pursuant to the 
direction of Courts, and the better management of the property of such 
persons and other like matters. 

(Notes). 

l.—^*ActXXiVofi84i,^* 

N.B. — The whole Act, except so far a.s it relates to illusory appoinl-ments and 
infants, and except S. 6, was repealed by the Repealing Act, 186S 
(VIII of 1868). 

(1) Act, where declared in force. 

The Act has been declared, by notification under S. 3 (a) of the Scheduled 
Districts Act, 1874 (XIY of 1874), Gen. Acts, Yol. II, to be in force 
in the following Scheduled Districts, namely: — 

The Districts of Hazaribagh, Lohardaga (now the Ranchi District, see Calcutta 
Gazette, 1899, Pt. 1, p. 44) and Manbhum and Parghana Dalbhum 
and the Kolhan in the District of Singbhum. See Gazette of India, 
1881, Pt. 1, p, 504. 

The Scheduled Districts in Gan jam and Yizagapatam, see Fort St. George 
Gazette, 1898, Pt. 1, p. 666, and Gazette of India, 1893, Pt. 1, p. 870. A 

1. [Extension of 11 Geo. IV. and 1 Will. lY, c. 46]. Eep. by the- 
Eepealing Act, 1868 (VIII of 1868). 

2. " " The Statute 11, George IV. & 1 'William .IV., chapter 

Extension of 11 entitled “ An Act to alter and amend the Law 

Geo. IV. & 1 Wm. relating to Illusory Appointments,” and the Statute 11,. 
IV, caps. 46 and 65. George IV. & 1 William IV., chapter 65 2, entitled 
“ An Act for consolidating and amending the Law relating to property 
belonging to infants, feme-coverts, idiots, lunatics, and persons of unsound 
mind,” shall " ^ be extended to the territories of the East India 

Company, as far as it is applicable to the same. 

(Notes). 

General. 

N.B. — The words “And it is hereby enacted, that” at the beginning of S. 2 
were repealed by the Repealing Act, 1874 (XVT of 1874). B 


4 


Act XXIY of 1851 (ill. app. and infants’ peopertx). [S. 2 

The Statute II, George IV & I William IV, Cap. 46. ” 

N.B.-See the above statute cited below in extenso. 


n Geo. IVandl William IV, Ca^. XLVL 

An act to alter and amend the Law relating to illusory appointments. (16tb 
July, 1830). 

Whereas, by deeds, wills, and other instruments, powers are frequently given to 
Preamble appoint real and personal property amongst several objects, in 

such manner that none of the objects can be excluded by the 
donee of the power from a share of such property ; and whereas appointments in 
exercise of such powers whereby an unsubstantial, illusory, or nominal share of the 
property affected thereby is appointed to or left unappointed to devolve upon any one 
or more of the objects thereof, are invalid in equity, although the like appointments 
are good and binding at law. 

And whereas considerable inconvenience hath arisen from the rule of equity rela- 
tive to such appointments, and it is expedient that such appointments should be as 
"Valid in equity as at law ; Be it therefore enacted, etc. 

That no appointment which from and after the passing of this Act shall be made 
_ . exercise of any power or authority to appoint any property, 

mentsSiall be^va^^^^ amongst several objects, shall be invalid or 

in equity as well as impeached in equity, on the ground that an unsubstantial} 
at law. illusory, or nominal share only shall be thereby appointed to or 

left unappointed to devolve upon any one or more of the objects 
of such power ; but that every such appointment shall be valid and effectual in equity 
as well as at law, notwithstanding that any one or more of the objects shall not there- 
under, or in default of such appointment, take more than an unsubstantial, illusory 
or nominal share of the property subjected to such power. 

Not to affect any 

the^a'mount^^f Th^ • always, and be it further enacted, that nothing 

share ; imr to give contained shall prejudice or affect any provision in 

any other force to deed, will, or other instrument creating any such power as 

any appointment aforesaid which shall declare the amount of the share or shares 

have^had^*”^^ excluded. 


Illusory appoint- 
merits shall be valid 
in equity as well as 
at law. 


2. Provided always, and be it further enacted, that nothing 
in this Act contained shall prejudice or affect any provision in 
any deed, will, or other instrument creating any such power as 
aforesaid which shall declare the amount of the share or shares 
from which no object of the power shall be excluded. 


3. Provided also, and be it further enacted and declared, that nothing in this Act 
<3ontained shall be construed, deemed or taken, at law or in equity, to give any other 
validity, force or effect to any appointment, than such appointment would have had if 
a substantial share of the property affected by the power had been thereby appointed 
to or left unappointed to devolve upon any object of such power. 

2. statute II, George IV & I William IV. Cap. 6S.” 

above Statute cited below in extenso. 

1. II Geo. IV & 1 Wm. IV, Cap. LXV. 

An Act for consolidating and amending the law relating to property belonging to 
in ants, feme-coverts, idiots, lunatics, and persons of unsound mind (23rd July, 1330). 

enacted, that in all oases where any person, being under the 
age of 21 years--isor shall become entitled to any lease or leases made or granted or to 
be made or granted for the life or lives of one. ox more person or persons, orlor any term 


S. 2] Act XXI¥ of 1841 (ill. APP. AN0 IXPANTS’ PROPERTY). 


O 


-renewal to be charg- 
-ed on the estates as 
the Court shall 
•direct. 


2.—** Statute //, Geurge iV & I William iV', Cap. 65 
of years, either absolute or determinable upon the death of one or more person or per- 
sons, or otherwise it shall be lawful for such person under the age of 21 years, or for 
his or her guardian or other person on his behalf, — to apply to 
Guardians of Court of Chancery in England, the Courts of Equity of the 

to the surrender and Palatine of Chester, Lancastar and Durham, or the 

renewal of leases Courts of Great Session of the Principality of Wales respectively, 
may apply to the as to land within their respective jurisdiction, by pctiticsii or 

Court of Ohancep% motion in a summary way ; and by the order and direction of the 

may surrender such Courts respectively, such infant— or his guardian, or any 

leases and renew the person appointed in the place of such infant — by the said Courts 

same, etc. respectively, shall and may be enabled from time to time, by 

deed or deeds to surrender such lease or leases, and accept 
and take, in the place and for the benefit of such person under the age of twenty- 
one years, — one or more new lease or leases of the premises comprised in such 
lease surrendered by virtue of this Act, for and during such number of lives, or for 
.such term or terms of years determinable upon such manner of lives, or for such term 
or terms of years absolute, as was or were mentioned or contained in the lease or 
leases so surrendered at the making thereof respectively, or otherwise as the said Courts 
shall respectively direct. 

14. And be it further enacted, that every sum of money and other consideration 

Charges attending guardian— or other person as a fine, premium, or 

-renewal to becharg- income, or in the nature of a fine, premium or income, for the 

-ed on the estates as renewal of any such lease, and all reasonable charges incident 

d^^ect shall thereto, shall be paid out of the estate or efieets of the infant — 

for whose benefit the lease shall be renewed, or shall be a 
-charge upon the leasehold premises, together with interest for the same, as the said 
‘Courts and Lord Chancellor, intrusted as aforesaid, respectively shall direct and deter- 
mine ; and as to leases to be made upon surrenders by femes-covert, unless the fine or 
-consideration of such lease and the reasonable charges shall be otherwise paid or secured, 
the same, together with interest, shall be a charge upon such leasehold premises for 
the benefit of the person who shall advance the same. 

15. And be it further enacted, that every lease to be renewed as aforesaid shall 

operate and be to the same uses, and be liable to the same 
trusts, charges, iuoumbranoes, dispositions, devises, and condi- 

'OC uO ulL 6 S3flxI6 US6S • ^ * 1*1 

tions, as the lease to be from time to time surrendered as 

aforesaid was or would have been subject to in case such surrender had not been 

■'.made.' ^ . , 

16. And be it further enacted, that where any person, being under the age of 

twenty-one years — might, in pursuance of any covenant or 
Infants empower- agreement, if not under disability, be compelled to renew any 

of renewals j^ade or to be made for the life or lives of one or more 

person or persons, or for any term or number of years absolute 
■or determinable on the death of one or more person or persons, it shall be lawful to and 
for such infant, or his guardian in the name of such infant, — by the diroccion of the 
Gourt of Chancery, to be signified by an order to be made in a summary way upon the 
petition of such infant or his guardian, — or of any person entitled to such renewal from 
time to time to accept of a surrender of such lease, and to make and execute a new 
lease of the premises comprised in such lease for and during such number of lives, or 
ior such term or terms determinable upon such number of lives, or for such term, or 
.iterms of years absolute, as was or were mentioned in the lease so surrendered at the 
making thereof, or otherwise, as the Court by such order shall direct. 


New leases shall 
'be to the same uses. 


Coiirfe of CliaBcery 
ma.y authorise leases 
to be made of lands 
belonging to. 


6 Act XXIY of i8§l (ill. app. and infants’ peopeety). [S. 2 

^ il, George IV & i WiUiaai IV, Cap,:6S ^'--{Coniirmed), 

17, And be it further enacted, that where any person, being an infant under the 
age of 21 years, is or shall be seized or possessed of or entitled 
to any land in fee or in tail, or to any leasehold land for an 
absolute interest, and it shall appear to the Court of Chancery 
to be for the benefit of such person that a lease or under-lease 
should be made of such estates for terms of years, for encourag- 
ing the erection of buildings thereon, or for repairing buildings actually being thereon, 
or the working of mines or otherwise improving the same, or for farming or other pur- 
poses, it shall be lawful for such infant, or his guardian in the name of such infant, by 
the direction of the Court of Chancery, to be signified by an order to be made in a sum- 
mary way upon the petition of such infant or his guardian, to make such lease of the 
land of such persons respectively, or any part thereof, according to his or her interest 
therein respectively, and to the nature of the tenure of such estates respectively, for 
such term or terms of years, and subject to such rents and covenants as the said Court 
of Chancery shall direct ; but in no such case shall any fine or premium be taken, and 
in every such case the best rent that can be obtained, regard being had to the nature of 
the lease shall be reserved upon such lease and the leases and covenants and provisions 
therein shall be settled and approved of by a Master of the said Court, and a counter- 
part of every such lease shall be executed by the lessee or lessees therein to he named 
and such counterpart shall be deposited for safe custody in the Master’s Office until 
such infant shall attain twenty-one, but with liberty to proper parties to have the use 
thereof, if required, in the meantime, for the purpose of enforcing any of the covenants- 
therein contained ; provided that no lease he made of the capital mansion house and 
the park and grounds respectively held therewith for any period exceeding the minority 
of any such infant. 


25. And whereas by an Act passed in the first year of the reign of King George the 
First instituted an Act for making more effectual Her late Majesty’s 
gracious intentions for augmenting the maintenance of the poor 
Clergy, it was enacted that the agreements of guardians for and 
on behalf of infants or idiots under their guardianship should be 
as good and effectual to all intents and purposes as if the said 
infants or idiots bad been of full age and of sound mind, and 
had themselves entered into such agreements: And whereas it 
is desirable that the said powers should be exercised under proper control, and that 
the same should be extended to all persons against whom a commission of lunacy shall 
have issued ; Be it further enacted, that so much of the said Act of the first year of the 
reign of King George the First, as hereinbefore recited, shall be and the same is 
hereby repealed. 


So much of 1, G. 
I., C. 10, S, 9 as 
enacts that agree- 
ments of guardians 
shall bind infants, 
repealed. 


N.B.—This section (25) has been repealed in England by the Statute Law 
Revision Act, 1875 (36 & 37, Viet., C. 91), Schedule. G 


Such agreements 
may be made by 
guardians with the 
approbation of the 
Court. 


26. And be it further enacted, that the guardian of any 
infant, with the approbation of the Court of Chancery, to be 
signified by an order to be made on the petition of such guardi- 
an in a summary way, may enter into any agreement for or on 
behalf of such infant which such guardian might have entered 
into by virtue of the said last recited Act, if the same had not- 
been repealed. , 



Ss. 2 to 4] Act XXI Y of 1851 (ill APP. ANB IKFAKTS’ FEOPEETY); , T 

■ Statute II, George IF* i William IV, Cap, 6 S^^--{Co 7 tcluded}. 

. 32. , And be it further, enacted that it shall be lawful for the Court of Chancery ,hy 
an order to be made on the petition of the guardian of any 
Court of Chancery infant in whose name any stock' shall be standing, or .any sum 
or Exchequer may of money, by virtue of any Act for paying ofi any stock, and 
sto^k belonging to who shall be beneficially entitled thereto, or if there shall be 

infants to be applied guardian, by an order to be made in any cause depending in 
for maintenance. the said Court to direct all or any part of the dividends due or 
to become due in respect of such stocks or any such sum of 
money, to be paid to any guardian of such infant, or to any other person according to 
the discretion of such Court, for the maintenance and education or otherwise for the 
benefit of such infant, such guardian or other person to whom such payment shall be 
directed to be made being named in the order directing such payment ; and the receipt 
of such guardian or other person for such dividends or sum of money, or any part- 
thereof, shall be as efiectual as if such infant had attained the age of twenty-one years, 
and had signed and given the same. 

N.B.— Asto the repeal of parts of the Act (vh., 11 Geo. lY & 1 Wm. IV, Cap. 
LXV), in England, see the Statute Law Revision Act, 1873 (36 & 37 
Viet., C. 91). ^ 

3.-** Shall** 

N.B.— The words “ From the first day of January next” after the word “shall” 
and before the words “ ba extended ” in section 2 were repealed by the 
Repealing Act (XVI of 1874). E 

3. [Extension of 11 Geo. lY and 1 Wm. IV, C. 60] . Bep. by the 
Indian Trustee Act (XXYII of 1866). 

^ lie 1 =!' n y], Qeorge IV and 1 William IV, 

chapter 47 entitled “ an Act for consolidating and 
Extension of IT amending the laws for facilitating the payment of debts 
^^0^17^85. lOa^d Estate,” shall 2 " " be extended to the 

11-' territories of the East India Company, as far as it is 

applicable in the same. 

(Notes). 

General. 

N.B. — The words “ And whereas it is expedient to adopt the amendments of 
the English Law touching the delay of action, suits or other proceed- 
ings, by reason of the parol demurring ; and touching conveyances 
made by infants under order of Courts ; It is hereby enacted that,” at 
the commencement of section 4, were repealed by the Repealing 
Act, (XVI of 1874). F 

I, Section, ** 

N.B.— The figures and word “ 10 and ” after the word “ section ” were repealed 
by the Repealing and Amending Act, 1891 (XII of 1891). G- 


Extension of IT 
Geo. IV. and 1 Wm. 
IV, c. 47, Ss. 10 and 
11 .' 


-The words “from the first day of January next after the word “ shall ” 
and before the word “ be extended ” in S. 4 were repealed by the 
Repealing Act, 1874 (XVI of 1874). K 


6 Act XXIY of 1841 (ill. app. and infants’ pbopbkty). [Ss. 4 & 5 

QeorgelV &lWilUamlV, Cap. 47.” 

H.B. — See the above Statute cited below m extenso, I 

11 Geo. IV d'l Wm. IV.Cap.XLVlI. 

An Act for consolidating and amending the Laws for facilitating the payment 
of debts out of real estate. [16th July, 1830] . 

XI. And be it further enacted, that where any suit hath been or shall be instituted 
in any Court of Equity, for the payment of any debts of any 
3nake person or persons deceased, to which their heir or heirs, devisee 
order of the Court. devisees, may be subject or liable, and such Court of Equity 

shall decree the estates to such debts or any of them, to be sold 
for satisfaction of such debt or debts, and by reason of the infancy of any such 
heir or heirs, devisee or devisees, an immediate conveyance thereof cannot, as the law 
at present stands, be compelled, in every such case such Court shall direct, and, if 
necessary, compel such infant or infants to convey such estates so to be sold (by all proper 
assurances in the law) to the purchaser or purchasers thereof, and in such manner as 
the said Court shall think proper and direct ; and every such infant shall make such 
conveyance accordingly; and every such conveyance shall be as valid and effectual to 
all intents and purposes as if such person or persons, being an infant or infants, was or 
were at the time of executing the same of the full age of twenty-one years, 

N.B. — The initial words “ he it further enacted, that ” were repealed in 
England by the Statute Law Eevision Act, 1888 (51 & 62 Viet., 0. 67), 
Schedule. J 

6. This Act shall not be construed to 

ca^s^^nd%roceS^ afect any case which would not have been governed 

ings. by English law as administered by Her Majesty’s 

Supreme Courts previous to the passing thereof 

(Notes). 

General. 

(l) The words “ And it is hereby provided, that ” at the commencement 
of section 5 were repealed by the Repealing Act, 1874 (XVI of 1874),K 

H.B,— (2) The words “ or any proceedings at law or in Equity commenced 
before the first day of January next, ” at the end of section 6, were 
repealed by the Repealing and Amending Act, 1891 (XII of 1893). L 
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INDEX. 

The tsiiick figures at the end indicate the pages of the Act. 


C. 

Conveyances^ Infants to make, under order of the Court, 8. 

0/ Guardians of minors, etc. in order to the surrender and renewal of 
leases may apply to the, etc., and by order may surrender such leases and 
renew the same, etc,, 5.. ' ' 

may authorise leases to be made of lauds belonging to infant, 6. 

or Exchequer may order dividends of stock belonging to infants to be applied for 
maintenance, 7. 

D 

Dividends, Court of Gbancery or Exchequer may order, of stock belonging to infants 
to be applied for maintenance, 7. 

E 

Equity, Illusory appointments shall be valid in, as well as at law, 

G 

Guardians, of minors, etc. in order to the surrender and renewal of leases may apply 
to the Court of Chancery, etc., and by order may surrender such leases and 
renew the same, etc., S. 

So much of 1. Geo. I., 0. 10, S. 9 as enacts that agreements of, shall bind 
infants, repealed, 6, 

■ I 

Illusory a'ppointynents, shall be valid in equity as well as at law, 5. 

Infants, empowered to grant renewals of leases, 5. 

So much of 1. Geo I,, 0. 10, S. 9 as enacts that agreements of guardians shall 
bind, repealed, 6. 

Court of Chancery or Exchequer may order dividends of stock belonging to, to be 
applied for maintenance, 7. 

to make conveyances under order of the Court, 8. 

L 

Leases, Guardians of minors, etc. in order to the surrender and renewal of, may apply 
to the Court of Chancery, etc., and by order may surrender such, and renew 
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Infants empowered to grant renewals of, 5. 

Court of Chancery may authorise, to be made of lands belonging to infants, 6. 



Mamtenance, Court of Chancery or Exchequer may order dividends of stock belonging 

to infants to be applied for, 7 , 

o 

Order of the Court, Infants to make conveyances under, 8. 

S 

St. 1, Geo. I., C. 10, S. 9— So much of, as enacts that agreements of guardians shall 
bind infants, repealed, 6. 

SU 11, Geo, IF. d'l Wm. IF., caps. 46 and Extension of , S- 2, 3, 



THE 


CASTE DISABILITIES REMOVAL 
ACT, 1850. 

aCT XXI OF 1850) 

(WITH THE CASE-LAW THEREON) 

COMPILED AT 

THE LAWYEE’S COMPANION OFFICE, TEICHINOPOLY 

AND PUBLISHED BV 

T. A. VENKASAWMY BOW, 

TEICHINOPOLY AKD HABEAS. 


HABEAS : 

THE LAW PRINTING HOUSE, MOUNT ROAD. 

1911 . 


Copyright Begistered.} 


[All rights reserved. 






THE CASTE DISABILITIES EEMOYAL ACT, 

1850. 

' s 

1 

1 

Jh 


TABLE OE GASES DIGESTED IN THIS ACT. 


.1 




Page 

HI 

1 

m 



LL.R. Allahabad Series. 



1A549 

Kanahi Ram V. BMdya Ram .. 

11 

H 

'ffl 


11 A 100 

Bhagwant Singh v. KaUu 

5,9 



28 A 233 

Kaulesra V. Jorai Kasaundhan 

11 

1 , 



I.L.R. Bombay Series. 




IB 669 

Honamma v. Timannabbat 

5, 7, 10 

H 


25 B 551 

Shamsing v. Santabai 

10 

>81 



I.L.R. Calcutta Series. 




32 C 871 

Sundari Letani v. Pitambari Letani 

10 




I.L.R. Madras Series. 


-1 


4M243 

Queen Empress v. Marimufcu 

8 

1 


9M466 

Administrator-General of Madras v. Anandachari . . 

8 

-'Ih 


10 M 133 

Krishnasami v. Virasami . , 

8 

Si 

1 

13 M 293 at p. 299 . . 

Venkataohalapathi V. Subbarayudu 

8, 11, 12 

IH 

I 

23 M 171 (174,175) .. 

Subbaraya Pillay V. Ramasami Pillai 

6,7 

m 


North-West Provinces High Court Reports. 


n 


2NWPHCR 300.. 

Bisheshur V, Mata Cholam 

8 

1 


2 H W P 446 

Bhujjaun Lai v. Gaya Pershad 

7. 9 

1 



Agra High Court Reports. 




1 Agra H 0 R 90 

Taij Singh V. Must, Kousilla 

7, 10 

i 


2 Agra 311 

Ranee Mewa Koonwer v, Lalla Oudh Beharee LaiL, 

10 




Allahabad Law Journal. 




2 A Jj 3 663 • ♦ 

Kaulesra v. Jorai Kasaundhan 

11 



4ALJ365 

Gobind Krishna Narain v, Khunni Lai 

6 




Allahabad Weekly Notes. 



1 

8 A W N 288 

Rhagwant Singh v. Kallu .. 

5,9 



AWN (1905) 205 .. 

Kaulesra V. Jorai Kasaundhan .. 

11 




Bombay High Court Reports. 




4 Bom H C R (A C)25 

Parvati v. Bhihu . . 

6, 7, 10 




Bombay Law Reporter. 




3 Bom L R 89 

Shamsing Omravsing Rajput v. Santabai 

10 



I; 

Calcutta Law Journal. 




1 20LJ97 

Sundari Letani v. Pitambari Letani 

10 



9 0 W N 1003 

: 

Calcutta Weekly Notes. 

Sundari Letani v. Pitambari Letani 

'10 

■ 1 


2 


TABLE OF OASES. 


Page 

Bengal Law Reports. 

5 B L E 466 at p. 493 Srimati Matangini Debi v. Srioaati Jaya Kali Bebi . , 6 

13 B L R 1 .. Keri KoHtany v. Moneeram Kolita .. 6 

Sutherland’s Weekly Reporter. 

6WR 235 .. Muchoo V. Arzooa Saboo ..11 

Madras High Court Reports. 

IMH C R478atp482 Pandaiya Telayer v. Pali Tplaver .. 7 

Punjab Record. 

36 PE 1909 .. Mukerji V. Alfred .. 8 

Punjab Law Reporter. 

167 P L R 1901 .. Gul Muhammad v. Mussamat Wazir B^gam . . 11 

23P-LR 1903 .. Mahna V, Ghand .. 9 

Punjab Weekly Reporter. 

77 P W R 1907 . . Jiwau v. Harnam Das . . 5, 9 

Moore’s Indian Appeals. 

11 M I A 405 . . Greedharee Dass v. Nundokissore Bass Mohunt . . 11 

Indian Appeals. 

13 1 A 105 . . Genda Puri v. Ghhatar Puri . . 11 

Old Selected Cases (Oudh). 

Old S G 61 , . , Tegh Bahadur v. Bhagwant Singh .... .10 

Selected Cases (Oudh). 

S G 171 . . Baba Abdul Kasim Khan y^ Babu Hari Singh . . . 4,. 5 

Indian Jurist. 

1 Ind Jur N S 236 . . Karuthedatta v. Mele Pullakhat V.asudevan Nambudri 7, 10 

Miscellaneous. 

2 T & B 300 . . Doed Saummoney Bossee v. Nemy Ghurn Boss . . • 6 

(1868) SB A 1891 at 

p. 1895 .. Eajkoonwaree Bassee V. Golabee Dassee .. 6 

1 Morris Sel Bep ■■■ ' ■ 

(1850-61) Pi 61 .. - ‘ 11 



THE CASTE DISABILITIES EEMOVAL 
ACT, 1850. 

(ACT XXI OF 1850;. 

[Pcmed on the llth April, 1850.] 

An Act forextending the principle of section 9, Regulation YII, 183‘2, 
of the Bengal Code throughout the Territories subject to the Government 
of the East India Company. 

Wheeeas it is enacted by section 9, Regulation YII, 1832 ^ of the 

Preamble Bengal Code, that “ whenever in any civil suit the 

parties to such suit may be of different persuasions, 
when one party shall be of the Hindu and the other of the Muhammadan 
persuasion, or where one or more of the parties to the suit shall not be 
either of the Muhammadan or Hindu persuasions, the laws of those 
religions shall not be permitted to operate to deprive such party or 
parties of any property to which, but for the operation of such laws, they 
would have been entitled ; and whereas it will be beneficial to extend the 
principle of that enactment throughout the territories subject to the 
Government of the East India Company ; It is enacted as follows : — 

(Notes). 

General. 

(1) Act, where declared in force. 

This Act has been declared in force in the whole of British India except as 
regards the Scheduled Districts, by the Laws Local Extent Act, 
1874 (XV of 1874), S. 3. 

It has been declared in force in the Santhal Parganas by the Santbal Parganas 
Settlement Eegulation ( III of 1872), S. 3, as amended by the Santhal 
Parganas Laws and Justice Regulation, 1899 (III of 1899), Ben. Code, 
Vol. I ; in the Arakan Hill District (with modifications) by the 
ArakanHill District Laws Regulation, 1874 (IX of 1874), S. 3, Bur. 
Code. 

It has been declared, by notification under S, 3 {a) of the Scheduled Districts 
Act, 1874 (XIV of 1874), Genl. Acts, Vol. II, to be in force in the 
following Scheduled Districts, namely : — 

Sindh ... See Gazetted India, 1880, Pt. I, p. 672, 

West Jalpaiguri ■... Do. 1881 Do, 74. 

The Districts of Hazaribagh, Lobardaga 
(now the Ranchi District, see Calcutta 
Gazette, 1899, Pt. I, p. 44), andManbhum 
and Pargana Dhaldbum and the Kolhan 

in District of Singbbum ... Do. 1881 Do. 504. 
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The Scheduled portion of the Mirzapur 

District ... See Gazette of India, 1879, Pt. I, p, 383, 

Jaunsar Bawar • ... Do, 1879 Do, 332, 

The Districtsof Peshawar, Hazara, Kohat, 

Bannu, Dera Ismail Khan and Dera Ghazi 
Khan. (Portions of the Districts of Hazara 
Bannu, Dera Ismail Khan and Dera Ghazi 
Khan and the Districts of Peshawar and 
Kohat, now form the North-West Frontier 
Province, see Gazette of India, 1901, Pt. I, 
p. 857 and ibid, 1902, Pt. I, p. 576 ; but its 
application has been barred in that part of 
the Hazara District known as Upper Tana- 
wal, by the Hazara (Upper Tanawal) Re- 
gulation (II of 1900, S. 3), Punjab and N. 


W.Code) 

Do. 

1886 

Do. 

48. 

The Disirict of Lahaul 

The Scheduled Districts of the Central 

Do. 

1886 

Do. 

o 

CO 

Provinces 

The Scheduled Districts in Ganjam and 

Do. 

1879 

Do. 

771. 

Vizagapatam 

Do. 

1898 

Do. 

870. 

Coorg 

Do. 

1879 

Do. 

747. 

The District of Sylhet 

The rest of Assam (except the North 

Do. 

1879 

Do. 

631. 

Lushai Hills) 

The Porahat Estate in the Singbhum 

Do. 

1897 

Do. 

299. 

District ... 

Do. 

1897 

Do, 

1059. 

It has been extended, by notification under S. 5 of the last mentioned Act, to 
the following Scheduled Districts, namely 

Upper Burma generally (except the Shan 

States) 

See Gazette of India, 1898, Pt. l, ] 

p. 89. 


and ibid 

1899 

Do. 

98. 

Kumaon and Garwal ... 

Do. 

1876 

Do. 

606. 

The Tarai of the Province of Agra 

Do. 

1876 

Do. 

505-A 


(2) Oudh—Application of Act. 

This Act was not first introduced into Oudh by Act XV of 1874 but was in 
force there since 1866 when the spirit of the Bengal Regulations 
was declared to be the law of Oudh. S. C, 171 (Oudh). B 

(3) Title of Act. 

For the short title “The Oaste Disabilities Removal Act, 1850;” seethe 
Indian Short Titles Act (XIV of 1897) . C 

<4) latentloo of Act. ^ 

Prior to the passing of Act XXI of 1850, there was in force in the Presidency 
of the Fort William, Bengal, a Regulation known as Regulation 
VII of 1832. Speaking broadly, S. 9 of that Regulation was passed 
to relieve Hindu$ and Muhammadans in that Presidency from any 
disability with regard to the rights of property under Hindu or Muham- 
madan law, which might have arisen by reason of a Hindu or 
Mahomedan having changed his religion, or by reason of a Hindu 
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being., out of caste. The intention of 'the present Act, as stated in' the 
, preanible,, is to extend the principle of S.' 9 of the Regulatio'n YII of, 
1832, which was then in operation in the Provinces subject to the 
Presidency of Fort William, throughout the territories of the East 
India Oompany. 

That being so, one would expect that, in the operative part of the Act, 
the principle of S. 9 of the Regulation would not be cut down or 
curtailed in any way. 11 A. 100=8 A. W.N. 288. 0 

(5) KetrospectlYlty of Act. ' , 

The Act cannot be given retrospective effect so as to abrogate the Hindu law 
as to the consequences of apostacy, where the apostacy took place 
before the enactment. 4 A.L.J. 365, E 

(6) Construction of Act-Conflict to be aYoided. 

In construing any enactment such construction should be adopted which 
avoids any conflict. 77 P, W. R. {1907). F 

(7) Eoss of caste— No forfeiture of rights of property. 

Since this Act came into force, mere loss of caste does not occasion a forfeiture 
of rights of property, 1 B. 558 (4 Bom. H.G. 25, JP.). C 

/. — Regulation Vl!f 1832, of the Bengal Code.** 

N.B.— Bengal Regulation VII of 1832 is repealed by the Bengal Civil Courts 
Act, 1871 (VI of 1871), which was repealed by the Bengal, N.W.P. 
and Assam Civil Courts Act, 1887, (XH of 1887). 


1. So much of any law or usage now in force within the territories 
subject to the Government of the East India Company 
which inflicts for- iiiiiicts on any person lorteiture or rights or pro- 
feiture of, or affects, perty, or may be held in any way to impair or aHect 
refigton^oL^^los? of inheritance, by reason of his or her renoun- 

caste to cease to be cing, or having been excluded from the communion of, 
enforced. religion, or being deprived of caste, shall cease to 

be enforced as law in the Courts of the East India Company, and in the 
the Courts established by Eoyal Charter within the said territories. 

(Notes). 

General. 


(1) Loss of Caste— Succession under Oudh Estates Act (I of 1869). 

S. 22 of the Oudh Estates Act contains a complete Code of Succession ab 
intestato and the person designated as next heir by that section does 
not forfeit his inheritance by having changed his religious faith, S.C. 
171. (Oudh), * H 

(2) Estate of deceased widow who lived a life of unchastity— Right of step-son to 
Inherit. 

{a) The step-son of a deceased Hindu widow sued as heir for possession of cer- 
tain property. The defence was that the widow had deserted her 
husband in his lifetime and lived a life of unchastity and that the 
plaintiff’s right of inheritance was in consequence destroyed. Held, 

30 “i 
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tliat assuming the widow to have been guilty of unchastity and to have 
been actually degraded for it, plaintiff’s right to inherit her property 
in the absence of nearer heirs could not be afiected by such 
degradation. 23 M. 171. I 

(6) Though Act XXI of 1850 gives relief against the forfeiture of rights of 
persons deprived of caste on other grounds besides that of renouncing 
or being excluded from the Hindu religion, it does not restore to an 
outcaste all the rights which he, as a casteman, could have civilly 
enforced. 23 M. 171. d 

(c) Nor does it contemplate the restoration of privileges the granting of which 

would amount to an interference with the autonomy of caste. 23 M. 
171. K 

(d) Nor does it interfere with the forfeiture of such a right, as, e.r/., to partici- 

pate with other members of a caste in the benefits of a religious 
institution appropriated to the members of the caste, or to participate 
jointly with fellow casteman in the benefit of a caste institution. 23 
M. 171. L 

(e) Nor can it apply where the question is not as to the rights of a degraded 

person, but as to who is entitled to the property of a degraded person. 
23 M. 171. M 

(/) Though, under the Hindu law, a loss of caste by expulsion for specified 
reasons causes forfeiture of rights, it has never broken the relationship 
of the person expelled to those who remain within the caste, degra- 
dation having merely the effect of rendering the tie of kindred but 
dormant ; and, the degradation of either spouse does not dis- 
solve the tie of marriage: It is impossible to construct out of the 
smritis and commentaries a consistent doctrine of “ civil death ” or 
“ fiction of death 23 M. 171. N 

(3) Act intended to prevent the forfeiture of rights of others than those who are 
put out of caste on account of their renouncing or being excluded from 
religion— Case iaw on the point reviewed. 

(a) The following observations of Subramaniya Iyer and Boddam, JJ., throw 
light on the above point There is no reason to suppose that in 
the face of the clear and unmistakable language of the Act, it was 
intended to prevent the forfeiture of rights of only those who are put 
out of caste on account of their renouncing, or being excluded from, 
the Hindu religion. Though, in favour of this view there is the 
solitary opinion of Mitter, J., in Xer^ Kolitany v. Moneermn 
Kolita, 13 B.L.R. 1, yet the preponderance of authority is in favour 
of the conclusion that the Act relieves the forfeiture of rights of 
those who are deprived of caste on other grounds as well. In 
Srimati Matangmi Debi v. Srhiiathi Jaya Kali Debt, 5 B.L.R. 466 
at p. 403. Sir Barnes Peacock, G.J., with whom Macpherson, J., 
concurred, went very fully into the question of the construction of 
the Act and following the decision of Sir Lawrence Peel in Doed 
Sauviinoney Dossee v. Nemy Churn Doss, 2 T & B 300, but dissenting 
from Eajkoonwaree Dassee v. Golabee Dassee, (1858) S.D.A., 1891 at 
p, 1895, arrived at the conclusion that the Act “ was an enactment, 
that, in suits between Hindus, loss of property by deprivation of 
caste should not be enforced,” In the North West Provinces the 
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n,hove msewiis Miov^ed in Bhi(,jjawi Lai v. Oy a. Per. ad, AY. V. 
H.G. 446, and in another case Taij Singh v. Mus^i. Kousilifi, 1 
Agra H.G.R. 90, the same construction was put. In the Bombay 
case, Parvati v. Bliihti, 4 Bom. H.O.R. (A.C.K 25, Westropp, J., 
in consultation with the other Judges of the Court, decided that by 
Act XXI of 1850 deprivation of caste was no longer capable of 
working a forfeiture of any right or property or affecting any right 
of inheritauee whatever may be the cause. The same view’ was 
reiterated in Hommma v, Timamtabhat, 1 Bom. 559. Turning to 
the Aladras Presidency, a view to the meaning of the Act similar to 
that taken elsewhere has been more or less explicitly adopted. As 
pointed out by Sir Barnes Peacock in the case already cited, the 
observation of Sir G. Scotland in Telgver Pidi Telaver, 

1 M.H.C.R. 478 at p. 482 implies that he was inclined to construe 
Act XXI of 1850 as Sir Barnes Peacock did. In Ear tithed atta v, Mele 
Piillakkat Vasudevan Nambudri^ 1 Ind. Jur. X.S. 236, Holloway 
and Collett, JJ., held that a Nambndri who had been put out of caste 
for adultery did not, in consequence of Act XXI of 1850, lose his 
right to deal with, hold or inherit property. 23 at pp. 174, 175. 

(6) “Nor is there good foundation for the suggestion that the Legislature 
could not have intended by Act XXI of 1850 to provide for other 
than degradation on the ground of change of religion. The acts 
which, under the Hindu Law, would have rendered a person 
^ patliitha\ ‘fallen’ or ‘degraded’, were by no means fe\v. And 
even such among these as would exclude the 'patJntJia\ from 
inheritance consisted, not of heinous oflfences and sins only, but 
also of such as would hardly be considered in the present state of 
society as deserving forfeiture of rights. To take an illustration, 
among the ‘ maliCipatliaha'^ ’ on account of which an out-caste may 
be excluded is * surapana ’ or drinking liquor. Gan it be held that 
because a person drinks liquor, his property is forfeited to him ? 
Indeed, such a system must be, as a writer observes, “ altogether 
impracticable in any conceivable state of society.” No wonder, 
therefore, that even before the advent of the British rule, Hindu 
society was silently freeing itself from the trammels of the peculiar 
branch of the law as will be seen from Sri Krishna Tarakalankara’s 
observations on the term * fallen ’ quoted in page 426 of the Tagore 
Lectures of 1884—85. These observations clearly suggest, as pointed 
out by the learned author of the lectures, that the loss of proprietary 
rights had become almost obsolete even in the days of that 
commentator on the Dayabhaga. (Ibid.) 0 

(4) Act how far has affected rules of Hindu Law. 

Having made the observations cited above, their Lordships Subramaniya Iyer 
and Boddam, JJ., went on to state:— “Having thus determiped to what 
persons the Act is applicable, we have to consider how and to what 
extent the Act has afiected the Hindu Law applicable to those per- 
sons. Under the Hindu Law a person who lost casfce by being expelled 
therefrom for specified reasons forfeited whatever rights he might 
have had if he had remained in caste. That loss of caste created in 
him a disability to enjoy the rights incident to his relationship with 
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those who remain witiiin the caste. But it never broke that relation- 
ship. Whether the relationship be one of husband and wife or any other, 
it was too sacred to be dissolved, be the disabilities imposed on the, 
out-caste few or many as may be inferred from Bislieshur w Mata 
CJwlam, '2 N.W.P.H.C.E. 300, Queen Empress v. Marimuttu, 4 M. 243 
and Administrator •General of Madras v. Anandachari^ 9 M. 466, which 
show that the degradation of either spouse does not dissolve the mai- 
fiage, and the circumstance that, in general) it is open to an outoaste, 
on his undergoing expiation, to resume his former position, strongly 
points to the view that degradation had the efect of rendering the 
tie of kindred but dormant. It is almost impossible to construct out of 
the smritis and commentaries a consistent doctrine of ‘civil death’ 
or as it has been called ‘ ‘fiction of death.” Now turning to the langu- 
age of the Act itself, it clearly indicates that all that the Legislature 
intended to do was only to remove some of the disabilities which pre- 
existed under Hindu Law. Here, we must not be understood as lay- 
ing down that the Act places the outcaste in every respect in the 
position which he could occupy if he had not been put out of caste or 
restores to him all the rights which he as a casteman could have 
civilly enforced. It does not contemplate the restoration of privileges 
the granting of which would amount to an interference with the auto- 
nomy of caste. Nor does it interfere with the forfeiture of rights such 
as were in question, in Venkatachallapathi v. Subhrayadu^ 13 M. 293, 
at p, 299 and in Krishnasami v. Virasami, 10 M. 133. As was pointed 
out by Muttusami Iyer, J., in the former case “ a right consisting in 
the participation along with other members of a caste in the benefits 
of a religious institution appropriated to the members of the caste is 
not within their (Acts XXI of 1850 and XV of 1856) purview.” P 
Such being the construction of the Act it is obvious that the Act is inapplicable 
to cases where instead of a degraded person’s right being in question, 
the Courts have to ascertain who is entitled to the property of a 
degraded person. (I6id.) Q 

(5) Scope of Act— Rale to regulate succession of Hindu after conversion to Christi- 
anity. 

(a) As explained in the preamble, the plain object of the Act is not to confer on 
any party the benefit of the provisions of Hindu or Muhammadan 
Laws, but is to prevent the provisions of suoh laws from depriving any 
party or parties of any property which, but for the operation of such 
laws, they would be entitled to receive. 36 P.R. 1909. R 

(h) In other words, the Act repeals and abrogates so much of the provisions of 
the laws as by reason of change of religion deprives any party from 
continuing to hold property held before conversion or from succeeding 
to property as an heir after conversion. This is what is expressly 
enacted in S. 1 of the Act, and the section leaves entirely untouched 
the question, as to what rule of law is applicable to regulate succes- 
sion after conversion. (Ibid,) S 

(e) This rule of law may be Hindu law, if adhered to despite conversion ; but if 
so, it would be minus the rule which causes the forfeiture or excludes 
from inheritance by reason of change of religion. Or the rule of law 
might be as contained in some positive enactment of the Legislature. 
But these are matters altogether beside the scope of this Act, (Ibid,) T 
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■ (6) Application of the Act to heirs of coE¥ert. 

The Act Jipplies not only to the convert himself, but also to the heirs of the 
convert. 23 P.L.E. 1903. U 

i! , (7) Applicability of section to descendants of coEYerts. 

Although the wording of S. 1 of the Act seems to contemplate the relief o! 

the convert himself, rather than of his descendants, yet these latter 
may be considered within its scope as persons excluded from the 
communion of any religion; and this construction avoids any con- 
flict with the preamble which states that the principle of Regulation 
VII of 1832 is intended to be extended to the other provinces. 77 
P.W.R. 1907. Y 

f (8) Suit by person born a Mahomedan claiming right as reversioner in Hindu 

I family. 

Where a person born a Mahomedan, his father having renounced the Hindu 
' religion, claimed by right of inheritance under the Hindu law a share 

' in his father’s family, held that the Act applied to him also, although 

he had not directly renounced his religion ; and that he was, therefore, 
i; entitled to the inheritance. 11 A, 100. W 

I (9) Construction of the section. 

I (a) The operative portion of the section relates to difierent classes of persons. 

In the earlier portion, it protects any person from forfeiture of right 
of property by reason of his or her renouncing their religion or being 
i excluded from caste. This refers to the rights of the actual 

' persons renouncing their religion. The latter portion of the section 

( protects any person from having any right of inheritance affected 

I by reason of any person having renounced his religion or having been 

- excluded from caste. This refers to the rights of persons who have 

not although directly renounced their religion, stili are not members 
; thereof owing to their father or some other having previously 

renounced his religion. Thus the Act protects both classes of persons. 

I: HA. 100 = 8 A.W.N. 288. X 

' (b) This construction, besides being the natural reading of the section, also 

; gives effect to the intention of the legislature in passing the Act, 

I which is found expressed in the preamble, and to the principle of S. 9 

I of Regulation VII of 1832. (Ibid,) Y 

^ (c) It is wrong to construe the section as applying only to a person who has 

I himself or herself renounced his religion or been excluded from caste ; 

I tor, if such a construction is adopted, the Act, instead of extending the 

. principle of S. 9 of Regulation VII to the other Provinces, would 

[ have limited the relief it was intended to extend, (Ibid.) Z 

i (10) Section applicable to all excommunications from caste— Cause of excoramiini- 

[ cation immaterial. 

f (a) Since the passing of the Act, exclusion from caste, whether by renuncia- 

f tion of religion or from any other cause, is no longer a ground for 

t exclusion from inheritance. 2 N.W.P. 446. A 

1 (b) A Hindu who had been excommunicated from caste by reason of his having 

cohabited with a Mahomedan girl was held not to forfeit any rights of 
inheritance possessed by him before such excommunication. (Ibid,) B 

I 
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(11) Beg«?adation of caste—Ho ground for exclusion from inheritance. 

The mere fact that the plaintiffs (whose near relationship to maintain the suit 
was established), are out of caste, and that the men of pure blood of 
their tribe do not eat with them is, of itself, no ground of exclusion 
from inheritance. Act XXI of 1850, having annulled any such 
disqualification. 1 Agra 90. € 

(12) Hindu widow— Excommunication for unchastity causes no forfeiture of her 
rights. 

In the case of a Hindu widow mere excommunication from caste although it 
be for incontinency, cannot effect a forfeiture of any of the rights 
which she had possessed before such excommunication, 1 B. 559 (4 
B.H.a 25, i?.). D 

(18) Applicability of Act— Disqualification to inheritance resulting from unchastity 
—Effect. 

(a) Act XXI of 1850 applies only to cases where a person is disqualified from 

inheriting by reason of change of religion, and not to a case where the 
disqualification arises from a different cause. 32 C. 871 = 9 G.W.N. 
1003=2 G.LJ. 97. E 

(b) It was, therefore, held that a .married daughter of a Hindu who, during 

the life-time of her husband, contracted a marriage with a Mussalman 
and had sons by him, was not entitled to inherit any share in her 
father’s property, as her disqualification did not arise from her 
renouncing her religion, but from what the Hindu law considered as 
unchastity, a position in which she cannot, according to the Hindu 
law, inherit a share in her father’s property. (Ibid.) P 

(14) Exclusion from caste for intrigue— Effect on civil rights. 

Exclusion from caste of a Hindu for an alleged intrigue does not involve 
deprivation of his civil rights to hold, deal with, and inherit his 
property. 1 Ind. Jur. N.S. 236. G 

(15) Loss of caste —Hindu convert to Mahomedanism— Succession. 

The Mahomedan son of a Hindu father has the same rights of property as if 
he had remained a Hindu with reference to Act XXI of 1850. Old 
S.C. 51 (Oudh). H 

(16) Effect of conversion under Hindu Law prior to Act. 

“ Whatever property a Hindu who has become a convert to the Mahomedan 
faith, was possessed and seized of previously to his conversion will 
devolve on his nearest of kin professing the Hindu religion, and 
whatever he acquired subsequently to his conversion will go to the 
person, who, according to the Mahomedan Law, becomes his legal 
heir. ” Case No. 4j p. 131, Vol. II. Macnaghten’s Hindu Law ; and 
cited with approval in 2 Agra 311. I 

(17) Loss of caste— Right to give son in adoption. 

(n) A Hindu father, not a Brahmin, does not lose his capacity to give his son 
in adoption by reason of his oonversicn to Mahomedanism. 25 B 
56 - BomiL.E. 89. : J 


r 


S. i] Act XXI of 1 8S0 (CASIB DISABILITIES REMOVAL). 
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General — {Cmtimted), 

the case.:Qf a Bxalmimiatiier, the performance of, hmna being 
necessary for the validity of the adoption, it is doubtful whether 
loss of caste does iiDfe deprive the right to give in adoption; (Ibni.) K 

(c) Thus, where a Rajput, whose natural mother was dead and who.se natural 
father had become a convert to Mahomedanism, was. given in adop- 
tion by his uncle to whom the natural father had given the 
necessary authority, held that the adoption was valid. (/Mff.) B 

(18) Eight of guardianship, if within purview of Act 

Rights of guardianship over infants, are rights within the purview of this Act. 
Held, therefore, the fact that a Mahomedan father had embraced 
Christianity, did not deprive him of his rights of guardianship of his 
minor children. 167 P.Ii.R, 1901. M 

(19) Hindu Law-Loss of caste— Effect on right of guardianship. 

(а) A Hindu who is outcasted by his community for attempting to marry his 

daughter, eleven years old, for a money consideration, to an impotent 
old man of seventy, does not thereby, according to the Hindu law, lose 
his right to her custody as guardian. 1 A. 519. N 

(5) Even assuming that he vvould lose the right under the Hindu Law, such 
rule cannot be enforced in the face of this enactment. {Ibid.} 0 

(20) Loss of caste— Right of guardianship— Not lost. 

The fact that a Hindu woman has been outcasted would not deprive her of 
any right of guardianship of her infant daughter, which she would 
have otherwise. 28 A. 233 = A.W.H. (1905), 205 = 2 A.L.J. 663 (1 A. 
549, R.) P 

(21) Loss of caste— Right of custody of children. 

A Hindu father’s inherent right to the custody of his children, not only as 
guardian by nature, but by nature, is a right which is preserved to 
him by Act XXI of 1850, even though he has renounced the Hindu 
religion. 5 W.R. 235 ; 1 Morris Sel, Rep, (1850-51), p. 61. Q 

(22) Act, not to affect usage of Hindu temple or other religious institutions. 

(ix) The provisions of this Act were not intended to repeal the usage of Hindu 
temples or of religious or of gitasi-rcligious institutions controlling and 
regulating their management and prescribing rules as to the place 
where offerings are to be made and persons from whom they are to be 
accepted. 13 M. at p. 298. R 

(б) Her Majesty’s Privy Council observed with reference to the right of suces- 

sion to management that the law to be applied to mutts which are 
quasi-xeligloxis institutions is what is indicated by their usage. A 
rule of determination is looked for in the case of such institutions in 
their usage, because it is an index to the intention of those who 
founded and endowed them and who have since kept them up. A 
compliance with such intention is the accepted basis on which those 
who claim the benefit of worshipping in those institutions can sustain 
their right to such benefit and unless a person retains his status as a 
Brahmin or a member of that section of the community for whose 
benefit Hindu temples exist, he cannot be regarded as coming within 
the object with which they are founded and maintained. 13 I.A. 
105 ; 11 M.I.A. 405, died in 13 M. at pp. 298, 299. S 


12 Act XXI of 1830 (CASIE DISABILITIES REMOVAL). [S. 1 

Q&nQtdA— (Concluded)* 

(23) Widow I’e-mawIage—Exciusion from temple— Excoinmuiiicatioa—Jupisdictio!!. 

Thus, in this case, the plaintiff, who was a Sniarta Brahmin, but had married 
a widow (whose first marriage had not been consummated), alleged 
that he had made a vow to present an offering in a certain temple, 
and that the defendants, who were the committee of the temple, had 
obstructed and prevented him from entering the inner shrine (where 
orthodox Brahmins usually make their offerings), asserting that ho 
was disqualified to enter by reason of his having married a widow 
contrary to Hindu sastrus, and he sued for damages for the above 
obstruction and imputation, for a declaration that he was entitled 
to enter the shrine as a Brahmin, and for an injunction restraining 
the defendants from interfering with his exercise of this right : Held, 
(1) that the right claimed was of a civil nature and within the 
cognisance of the Civil Courts ; (2) that the question to be determined 
was not a question of the plaintiff’s legal status since a Brahmin 
widow is at liberty to re-marry under Act XV of 1856, but it was a 
question of ca,stG statits in respect of a caste institution ; (3) that in 
order to determine the above question, the Courts must inquire (a) 
what was the usage of the temple as regards admission into the inner 
shrine for the purposes of worship at the date of the suit, or the pre- 
sumable intention of the religious foundation as regards such admis- 
sion, and (h) whether according to such presumable intention of the 
foundation those who secede from the caste custom as to re-marriage 
of women are outside the class of beneficiaries as regards the right of 
admission into the inner shrine as above. 13 M. 293. T 
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■ THE 

PEOBATE AND ADMINISTEATION ACT. 1875 . 

(AGT XIII OF 1875 M 

[Passed on the 15th Mabch 1875.1 

Act to amend- the Lem rekiting to Probates^and Lem^ 
Admimstmtion, 

Whereas, under the Indian Succession Act, 1865, the effect of an 
Preamble unlimited grant of probate or letters of administration 

made by any Court in British India is oonffned to 
the province in which such grant is made; And whereas it is expedient to 
extend over British India the effect of such grants when made by a High 
Court ; and whereas it is also expedient to amend the Court Fees Act, 
1870, as to probates, letters of administration, and certificates of Admi- 
nistration; It is hereby enacted as follows : — 

of 1875A' 

(1) Statement of objects and Reasons. 

For the Statement of Objects and Reasons, See Gazette of India, 1871, Pt. V, 
p. 246. A 

(2) Report of the Select Committee and proceedings in Council. 

For the Further Report of the Select Committee, See Gazette of India, 1875, 
Pt. V, p. 43; for Proceedings in Council, See Ibid.^ 1874 Supplement, 
j>p. 1871 and 1981, and Ibid., 1875, supplement p. 435. B 

(3) Act, where declared in force. 

This Act has been declared, by notification under S. 3 (a) of the Scheduled 
Districts Act, 1874 (XlV of 1874), to be in force in the following 
Scheduled Districts, namely ; — 

The Districts of Hazaribagb, Lohardaga 
and Manbhum, and Pargana Dhakbum and 
the Kolhan in the District of Singbhum. 

(The District of Lohardaga included at this 
time the present District of Palamau, which 
was separated in 1894, Lohardaga is now 
called the Ranchi District, Calcutta 

Gazette, 1899. Pt. I, pp. 44. ... See Gazette of India, 1881, Ft. I, p/5b4.. 

The North Western Provinces Tarai ... See Gazette of India, 1876, Ft. I, p. 505. 

It has been declared in force in — 

Upper Emma generally (except the Shan States) by the Burma Laws Act, 
1898 {XIII of 1898), S. 4 (l) and Sch. I, Bur, Code' 

The Santhal Parganas by the Santhal Parganas Settlement Regulation (III of 
1872), as amended by the Santhal Parganas “ Justice and Laws 
Regulation, 1899 (III of 1899). 
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Act Xin of 1878 (PKOBAIK AND ADMimSTKAl'IOS). [Ss. 4 to 6 
I.— “Act XIII 187S ’’—(Conoluded). 


(4) Scope of the Act, 

(а) Act XIII of 1875 does not empower the High Court to grant Probate 

limited to property in any Province or Presidency, in cases where an 
unlimited grant had been'made extending only to property in another 
Province or Presidency before the passing of the Act. 1 C. 52 = 24 
W. R. 206. 

(б) Rule 4 of the Rules of 22nd June 1876 (1) , as to grants of Probate, only 

applies to grants of the class mentioned in Rule 1, i. e., only to cases 
ill which the application for probate is made after 1st April 1876, and 
not to cases in which the application was made before that date. Per 
Macpherson, J. in 1 C. 62 = 24 W, R. 206. E 

(5) Letters of Administration to Administrator-General— Form and Extent of 
Grant. 

(a) Grants of letters of administration to the Administrator-General are made 

to him by virtue of Act II of 1874 (the Administrator-General’s Act), 
and are not in any way afiected by the provisions of Act XIIT of 1875 
(the Act to amend the Succession Act), 4 0.770. F 

(b) The form of grant should be general and unlimited. (Ibid,) G 

(6) Gonyeyance to four members of a joint family governed by the Mitakshara Law 

as tenants in common— Suryivorship. 

The deceased, who was a member of a Joint Hindu family governed by the 
Mitakshara law, left a will, of which he appointed his brothers the 
executors and trustees. The brothers, as executors, applied for pro- 
bate, but claimed exemption from the payment of probate duty 
on the ground that the property was “joint ancestral property which 
would pass by survivorship.” The petition stated that in the lifetime 
of the testator he and his brothers, out of the income of the ancestral 
estate, purchased from the corporation of Calcutta some plots of land 
which were conveyed to them as tenants in common; that the effect of 
this was to vest an undivided one-fourth share in the testator which 
on . his death, would pas.s not to the remaining coparceners under 
the rule of survivorship, but to his legal representatives; and that in 
order that efiect might be given to the rule of survivorship it was 
necefjsary to obtain probate. Held, that the property, though conveyed 
to the brothers as tenants in common, vested in them as trustees for 
the benefit of all the coparceners and consequently was not liable to 
duty. 23 C. 980. H 


Addition to Act, 1. Bepealedhy the Bepeedmg and A7ne7idi7i(j Act, 1891 
X of 1865, section 3. xU of 1891). 

[Sections 2, 3, ^ and 5 were repealed by the Probate and Administra- 
tion Act, 1903, (YIII of 1903), S. 4j . 

Addition to Act 6. .After section 19 of the Court Pets Act, 1870, 

II of 1870. . following chapter shall be inserted (namely) ; — 

(Notes). 

N.B.— So much of this section as directs the inrertion of S. 19-H in the Court- 
fees Act, 1870 (VII of 1870), has been repealed by the Repealing and 
Amending Act, 1891 (XII of 1891). 

“ Chapter 1114', [See Act VII of 1870], 
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THE DISTBICT DELEGATES ACT. 1881 ■ 

fACT VI OF 1881). 


[Passed 21st January, 1881.] 

An Act to 7nake fiirthenrpronm^ the grant of Probate and LetferR of' 


Whereas, it is expedient to make further provision for tlie grant of 
probate and letters of administration in non-coiitentioiis 
cases ; It is hereby enacted as follows 


Preamble. 


Short title. 
Extent, 

Commencement. 


1. This Act may be called The District Delegates 
Act, 1881 1 : 

It extends to the whole of British India ; 

and it shall come into force on the first day of Apri. 
1881. 


(Notes). 

/ — ** District Delegates Act, 1881.** 

(1) Statement of Objects and Reasons. 

For statement of objects and reasons, See Gazette of India, 1879, Pfc. V, p. 769. A 


(2) Discussions in Council. 

For discussions in Council, See {ibid,). Supplement, 1879, pp. 595 and 743 ; 

(ibid.), 1380, pp. 515 and 556 ; and {ibid.), 1881, pp. 1047 and 67. B 


(3) Act, where declared in force. 

The Act has been declared, under S. 3 (a) of the scheduled Districts Act, 1874 
(XIV of 1874) General Acts, Vol. II to be in force in the following 
Scheduled districts in the Ghutia Nagpur Division, namely : — 

The Districts of Hazaribagh, Lohardaga and Manbhum, and Pargana Dhal- 
bhum and the Kolhan in the District of Singbbum, See Gazette of 
India, 1881, Pt. I, p. 504. The I;ohardaga District included at this 
time the Palamau District, which was separated in 1894 ; Lohardaga 
is now called the Ranchi District, See Calcutta Gazette, 1899, Pt. I, 
p. 44. " ■ ' C 


Addition of sec- 
tion after section 
235 of Succession 
Act. 


2. After sec. 235 of the Indian Succession Act, 
1865, the following section shall be added : — 


'‘235-A. The High Court may, from time to time, appoint such 
Judicial Officers within any district as it thinks fit, to 
Celeste *of cfstriot S'C* District: Judge as Delegates to grant probate 

Judge to deal with and letters of administration in non-contentious cases, 

non-oontentious ..^i^hin such local limits as it .may from time to time 

cases* 

prescribe : 


4 


Avidition of section 
after section 24-1 of 
same Act, 


Act YI of 1881 (the IHRTHICT delegatbs act), 

‘‘Provided that, in the case of High Comets not establisiied by Eoyal 
Charter, such appointment be made with the previous sanction of the 
Local Government. 

“Persons so appointed shall be called ‘District Delegates.’ ” 

3. After sec. 241 of the said Act the following 
section shall be added : — 

“241-A. Probate and letters of administration may, upon application 
for that purpose to any District Delegate, be granted 
of administration by him 111 any case in which there is no contention, it 
may be "ranted by appears by petition (verified as hereinafter mentioned, 
r)ele<;ate. testator or intestate, as the case may be, at the 

time of his death resided within the jurisdiction of such Delegate.” 

4. To sections 244 and 246 of the said Act, respectively, the following 

Addition to sec shall be added : — -“and, when the application is 

tions 244r and 246 of to a District Delegate, the petition shall further state 
same Act. that the deceased at the time of his death resided 

within the jurisdiction of such Delegate.” 

Substitution of 5 , ggc, 251 of the said Act the following 

section for section . > , , 

251 of same Act. section shall be substituted : — 

“251. Caveats against the grant of probate or administration may be 
lodged with the District Judge or District Delegate ; 

Caveats against ininiediately on any caveat being lodged with any 

administration. District Delegate, he shall send a copy thereof to the 
District Judge ; and, immediately on a caveat being 
entered with the District Judge, a copy thereof shall be given to the 
District Delegate, if any, within whose jurisdiction it is alleged the de- 
ceased resided at the time of his death, and to any other Judge or District 
Delegate to whom it may appear to the District Judge expedient to 
transmit the same.” 

6, In sec. 253 of the said Act, after the word “ Judge ” the words 

. / , , “or officer ” and after the word “made” the words 

Amendment of ,, . 

section 253 of same ov notice has been given of its entry with some other 
Delegate,” shall be inserted. 


Addition of sec- 7. After sec, 253 of the said Act the follow- 

tssli sime AcT*“" sections shall be added 

“ 253-A. A District Delegate shall not grant probate or letters of 

^ , administration in any case in which there is contention 

District Delegate ' , . • t • i * 

when not to grant tne grant, or m which it otherwise appears to him 

probate or adminis- probate or letters of administration ought not to 

be granted in his Court, 
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Ss. 7 to 9] Act YI of 1881 (the disteiot delegates act). 

‘ Explanation. —'Ey ‘ contention ’ is understood the appearance of 
any one in person, or by his recognized agent, or by a pleader duly 
appointed to act on his behalf, to oppose the proceeding. 

253-B. In every case in which there is no contention, but it ap- 
pears to the District Delegate doubtful whether the 
probate or letters of administration should or should 
not be granted, or when any question arises in relation 
to the grant, or application for the grant, of any pro- 
bate or letters of administration, the District Dele- 
gate may, if he thinks proper, transmit a statement of 
the matter in question to the District Judge, who may direct the District 
Delegate to proceed in the matter of the application, according to such 
instructions as to the Judge may seem necessary, or may forbid any fur- 
ther proceeding by the District Delegate in relation to the matter of such 
application, leaving the party applying for the grant in question to make 
application to the Judge. 

“ 258-C. In every case in which there is contention, or the District 
Delegate is of opinion that the probate or letters of 
thSe^is^^ontent^on*^ administration should be refused in his Court, the peti, 
or District Delegate tion, with any documents that may have been filed 
thiuks therewith, shall be returned to the person by whom 

tration should be the application was made, in order that the same may- 
refused in his Court, presented to the District Judge ; unless the District 
Delegate thinks it necessary, for the purposes of justice, 
to impound the same, which he is hereby authorized to do ; and in that 
case the same shall be sent by him to the District Judge.'’ 

8. In the said Act, sections 254 and 255, respectively, after the 

words ‘'I, Judge of the District of ,” the 

Amendmeut of words' [or Delegate appointed for granting probate or 
anTsoSof same Act! letters of administration in (here insert the limits of the 
Delegate’s jxirisdicUon)] and in section 308, after the 
words “ District Judge, by whom” the words “or by whose District 
Delegate,” shall be inserted. 

9. In tbe said Act, sections 246, 250, 255 and 259, after the words, 
“District Judge,” and in section 250 and section. 
254 (when it first occurs) after the ^ord“ Judge,” 
the words “ or District Delegate ” shall be inserted 
respectively. 


latEoductionofthe 
words or District 
Delegate” in certain 
sections of same Act. 




Power to transmit 
statement to Dis- 
trict Judge in doubt- 
ful cases where no 
contention. 
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THE 

ADMINISTRATOR GENERAL’S ACT, 1881. 

(ACT IX OF 1881 1 .) 


Short title. 


[Passed on the 25th Feb. 1881.] 

An Act to amend the Administrator General' s Act, 1874. 

Whereas Hindus, Muhammadans and Buddhists are exempted from 
the operation of certain provisions of the Administrator-Oeneral’s Act, 
1874, but are subject to the operations of certain other provisions of the 
said Act, and it is expedient that Parsis should be exempted from, and be 
subject to, the operation of the said Act to the same extent as Hindus, 
Muhammadans and Buddhists, and whereas it is expedient to amend the 
said Act in other particulars hereinafter appearing ; It is hereby enacted 
as follows : — 

1, This Act may be called “ The Administrator 
General’s Act, 1881:” 

Commencement. and shall come into force at once. 

(Notes). 

Act IX of i88L** 

(1) Statement of Objects and Reasons. 

For Statement of Objects and Reasons, See Gazette of India, 1880, Pt. V, 
p. 201. A 

(2) Proceedings in Gonncil. 

For proceedings in Council, See Gazzete of India, Supplement, pp. 1151, 1207, 
and ibid,, 1881, p. 246. B 

(3) Act, where declared in force. 

This Act has been declared, under S. 3 (a) of the Scheduled Districts Act, 
1874 (XIV of 1874), Generals Acts Vol. II, to be in force in the fol- 
lowing Scheduled Districts in the Chutia Nagpore Division 
namely : — 

The Districts of Hazaribagh, Lohardaga and Manbhum, and Pargana Dhal- 
bhum and the Kolhan in the District of Sinbhum, See Gazette of 
India, 1881, Pt- I, p. 504. The Lohardaga District included at this 
time the Paiamau District, which was separated in 1894 : Lohar- 
daga is now called the Ranchi District, See Calcutta Gazette, 1899, 
Pt. I, p. 44. 

As to extension of the Act as a part of the Principal Act (II of 1874), See foot- 
note to that Act in General Acts, Vol. II. C 

Amendment of 2. In 8s. 16 and 17, 18 and 64 respectively, of the 

Ss. 16, 17, 18 and 64 gaid Act, between the word “ Muhammadan” and the 


of No. II of 1874. 


words “ or Buddhists,” wherever they occur, the 


word “ Parsi” shall be inserted. 



4 Act IX of 1881 (the administeAtor general’s act). [Sb. 3 to 5 


New section insert- 
ed after Section 23 
of; same. , 


3. After Section twenty-three of the same 
Act, the following section shall be inserted : — 


“ 23- A. Probate or letters of administration granted by the High 

^ ^ Court at Calcutta, Madras or Bombay to the Admi- 

Efiect of probate 

or letters granted to nistrator General of the Presidency of Bengal, Madras 

Genmf ^ ^ ^ ^ ® or Bombay, as the case may be, shall have effect over 

all the property and estate, moveable or immoveable, 
of the deceased throughout such Presidency, and shall be conclusive as 
to the representative title against all debtors of the deceased, and all 
persons holding property which belongs to him, and shall afford full indem- 
nity to all debtors paying their debts and all persons delivering up such 
property to such Administrator- General : Provided that the High Court 
may direct, by its grant, that such probate or letters of administration 
shall have like effect throughout either or both of the other Presidencies. 

“ "Whenever a grant of probate or letters of administration is made 
by a High Court to be Administrator General, with such effect as last 
aforesaid, the Registrar of such Court shall send to each of the other 
two High Courts a certificate that such grant has been made, and such 
certificate shall be filed by the Court receiving the same.” 

New section sub- 4!. For Section twenty-eight of the Same Act, the 

stituted for Section .. , ' ^ 

28 of same. following section shall be substituted : — 


“28, W’hen the Administrator General has given such notices as 
would have been given by the High Court in an admi- 
Disferibution of nistration-suit, for creditors and others to send in to 
^^ssets. their claims against the estate of the deceased, 

he shall, at the expiration of the time therein named 
for sending in claims, be at liberty to distribute the assets or any part 
thereof in discharge of such lawful claims as he knows of, and shall not 
be liable for the assets so distributed to any person of whose claim he had 
not notice at the time of such distribution ; and no notice of any claim 
shall affect him unless proceedings to enforce such claim are commenced 
within one month after the giving of such notice and prosecuted without 
unreasonable delay. 

“ Nothing herein contained shall prejudice the right of any creditor 
or other claimant to follow the assets or any part thereof in the hands 
of the persons who may have received the same respectively.” 


6. [Amendment of sections 86 and 87 of same.] Eepeakd by the 
Brohate and Administration Act, 189Q, S. 11 (2), and the repealing and 
Amending Act, 1891 {XII of 1891). 


Ss. 6 to 9] Act IX of 1881 (the administeatoe geneeal’s act). 5 


Amendment of 
Section 38 of same. 

substituted. 


6. In Section thirty-eight of the same Act, for 
the words “ such certificate” the words “ certificate 
under Section thirty-six or thirty-seven” shall be 


(Notes). 

M.B.— -At the end of this section, the words “ and the words ‘ which oath or 
affirmation the Administrator General is hereby authorised to ad- 
minister or take, shall be repealed ” were repealed by the Kepealing 
and Amending Act, 1891 (XII of 1891). 


New section insert- 7, After Section fifty-five of the same x^ct 

ed after Section 55 ^ . ini- i. i 

of same. following section shall be inserted : — 


“ 55-A. Notwithstanding anything hereinbefore contained, an Ad- 
ministrator General of a Presidency obtaining probate 


Oommission on 
assets collected be- 
yond Presidency. 


or letters of Administration operating in another 
Presidency shall be entitled to the same rate of com- 


mission in respect of the collection and distribution 
of assets collected in such Presidency as the Administrator General of 


such Presidency would have been entitled to if such assets had been 
collected and distributed by him, and to no higher rate.” 


New section insert- S. Before Section sixty-one of the same Act, the 

ed before Section 61 „ „ , .. i n i i 

of same. following section shall be inserted : — 


60-A. The Administrator-General may, whenever he desires, for 
the purposes of this Act, to satisfy himself regarding 
any question of fact, examine upon oath or affirma- 
tion (which he is hereby authorized to administer oi: 
take) any person who is willing to be so examined by him regarding such 
question.” 


Power to examine 
on oath. 


Saving of letters 
and certificates al- 
ready granted. 


9. Nothing herein contained shall affect any pro- 
bate, letters of administration or certificate granted or 
vested under the said Act befoie the passing of this Act. 
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THE 


PROBATE AND ADMINISTRATION ACT. 1889. 

(ACT VI OP 18890. 


[Passed on the 8th March, 1889.] 

An Act to amend the Indian Succession Act, 1865, the Probate and 
Administration Act, 1881, the Court-fees Act, 1870, and to make 
provision with respect to certain other matters. 

(As modified up to 1st January, 1909.) 

Whrbbas it is expedient to amend the Indian Succession Act, 1865, 
the Probate and Administration Act, 1881, the Court-fees Act, 1870, ^ 
and to make provision with respect to certain other matters ; it is hereby 
enacted as follows : — 

Title, extent, and (i) This Act may be called the Probate atid 

commencement. Administration Act, 1889. 

(2) It applies to the whole of British India ^ and 

(3) It shall come into force at once, 

(Notes), 

VI of 1889.*^ 

(1) Statement of Objects and Reasons. 

For statements of objects and reasons, see Gazette of India, 1888, Pt. Y, p. 53.A 

(2) Report of Select Committee. 

For report of the Select Committee, see Gazettee of India, 1889, Pi. lY p. 39. B 

(3) Proceedings in council. 

For proceedings in Uouncil, see Gazette of India, 1888, Pt. YI, pp. 90 and 136, 
and iUd, 1889, pp. 20 and 45, C 

(4) Act, where declared in force. 

(а) The whole Act, with the exception of s. 21, has been declared in force in 

Upper Burma (except the Shan States) by the Burma Laws Act, 1898 
(13 of 1898), Bur. Code, B 

(б) The Act has also been declared to be in force in the Sonthal Parganas under 

s, 3 of the Sonthab Parganas Settlement Regulation (3 of 1872) as 
amended by the Sonthal Parganas Justice and Laws Regulation, 
1899 (3 of 1899), Ben, Code, YoL 1. E 

(c) As being part of the Act amended by it, the Act is in force in British 
Baluchistan, see British Baluchistan Laws Regulation, 1890 (I of 
1890), Bah Code. , F 

Court Fees Act, f87QP* 

N.B.-- After the words Court Fees Act, 1870P* the words “and the Stamp 
Aofc, 1879” were repealed by the Indian Stamp Act, 1899 (11 of 1899). 


Act ¥I of 1889 (PEOBATB AND ADMINISTBATION). [Ss. 1 to 6 


.Amendment of S. 
254 Act X of 1865. 


British India, 

M.B. — After the words “ British India,” the words “ inclusive of Upper Burma, 
except the Shan States, ” were repealed by the fifth Schedule to the 
Burma Laws Act, 1898 (13 of 1898). 

2. After the 4th clause of the explanation to section 234 olthe Indian 
Amendment of Succession Act, 1865, the following shall be added, 

S. 234, Act X of 1865. iiamply : — 

“ 5th, that the person to whom the grant was made has wilfully and 
without reasonable cause omitted to exhibit an inventory or account in 
accordance with the provisions of Part XXXIV of this Act or has exhi- 
bited under that Part an inventory or account which is untrue in a 
material respect.” 

3. In section 244 of the same Act, for the Avords “ and that the peti- 
Amendment of S. tioner is the executor therein named” the following 

244, Acfe X of 1865. shall be substituted, namely :—- 

“ the amount of assets which are likely to come to the petitioner’s 
hands, and 

“that the petitioner is the executor named in the will 

4. For the last forty-two words of section 254 
of the same Act the following shall be substituted; 

namely : — 

“ he having undertaken to administer the same, and to make a full 
and true inventory of the said property and credits and exhibit the same 
in this Court within six months from the date of this grant or within such 
further time as the Court may from time to time appoint, and also to 
render to this Court a true account of the said property and credits within' 
one year from the same date or withiii such further time as the Court 
may from time to time appoint. ” 

Ameadmenl; of 5. For the last fcrty-five words of section 255 of 

S. 255 , ActXof I860. same Act the, following shall be substituted 

namely : — 

“ he having undertaken to administer the same, and to make a full 
and true inventory of the said property and credits and exhibit the same 
in this Court within six months from the date of this grant or within such 
further time as the Court may from time to time appoint, and also to 
render to this Court a. true account of the said property and credits within 
one year from the same date or within such further time as the Court may 
from time to time appoint.” ' ' • ■ 

6. In section 256 of the sanie Act, for the words “ Every person to 
Amendment of of administration shall be commit- 

section 256, Act X ted ” the words “ .Every person to whom any grant 
of . letters of administration is committed ” shall be 
substituted, ' '■ 


of 1865. 


Ss, 7 to lOl ' ict YI oM889 (peobate.: and admiiisxkatio^),,:: 


7. For section 277 of the same Act the following 
shall be substituted, namely : — 


Inventory and ac- 
count. 


Substitution of 
new section for sec- 
tion' 277, Act X, 

1865. 

277. (l) An executor or administrator shall, within six months 
from the grant of probate or letters of administration , 
or within such further time as the Court which 
granted the probate or letters may from time to time 
appoint, exhibit in that Court an inventory containing a Ml and true 
estimate of all the property in possession, and all the ci'edits, and also all 
the debts owing by any person to which the executor or administrator is 
entitled"ia that character, and shall in like manner, within one year from 
the grant or within such further time as the said Court may from time to 
time appoint, exhibit an account of the estate, showing the assets which 
have come to his hands and the manner in which they have been applied 
or disposed of. 


“ (2) The High Court may from time to time prescribe the form in 
which an inventory or account under this section is to be exhibited, 

“ (3) If an executor or administrator, on being required by the Court 
to exhibit an inventory or account under this section, intentionally omits 
to comply with the requisition, he shall be deemed to have committed an 
offence under section 176 of the Indian Penal Code. 

“ (4) The exhibition of an intentionally false inventory or account 
under this section shall be deemed to be an offence under section 193 
of that Code. ” 

8. In section 277- A t of the same Act, for the lucrds ''it is sought to 
obtain a grant'' the tuords a grant has been made," 
and for the words and figures " the person applying for 
admmistratmi after the first day of April, 1875," the 
word " administrator," shallhe substituted. 


Arne n cl m e n t of 
seotiou 211 -A, Act} 
X, 1865. 


(Notes). 

Section 277- A.** 


— This section has now been superseded by a new section, bearing the same 
number, which was inserted by the Probate and Administration Act, 
1903, s, 8 of this Act is now therefore obsolete. 


Amendment of 
section 283, Act X, 
1865. 


9. (1) In section 283 of the same Act, for the 

words “ the country in which he was domiciled ” the 
words ‘‘ British India ’* shall be substituted. 


(2) [Bepeal of illustration to section Bep. by the Bepealing and 

Amending Act, 1891 (IS of 1891). 

Addition to Act 10- the same Act the following shall be 

X, 1865. added, namely :-r- 
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let ¥I of 1889 (PEOBATE AND administeation). [Ss. 10 to 13 

“ 3B3. (l) When a grant of probate or letters of 

Siirrendci! of re- administration is revoked or annulled under this Act, 
yoked probate or person to whom the grant was made shall forthwith 
tratioa. deliver up the probate or letters to the Court which 

made the grant. 

“ (2) If such person wilfully and without reasonable cause omits so 
to deliver up the probate or letters he shall be punished with fine which 
may extend to one thousand rupees, or with imprisonment of either de- 
scription for a term which may extend to three months, or with both.” 

Probate and Administration Act, 1881. 

, , , , 11. After the 4th clause of the explanation to 

Amendmenfe of 

section 50, Act V, section 50 of the Probate and Administration Act, 
1881, the following shall be added, namely : — 

“5tb, that the person to whom the grant was made has wilfully and 
without reasonable cause omitted to exhibit an inventory or account in 
accordance with the provisions of Chapter VII of this Act, or has exhibited 
under that Chapter an inventory or account which is untrue in a material 
respect.” 

12. For the portion of section 76 of the same Act, beginning with the 

words “he having undertaken to administer the same” 

Amendment of ending with the words “ within one year from the 

section 7b, Act V, 

1381 . same date the following shall be substituted, 

namely : — 

“ he haying undertaken to administer the same and to make a full 
and true inventory of the said property and credits and exhibit the same 
ir this Court within six months from the date of this grant or within such 
further time as the Court may from time to time appoint, and also to 
render to this Court a true account of the said property and credits within 
one year from the same date or within such further time as the Court 
may from time to time appoint,” 

13, For the portion of section 77 of the same Act beginning with the 

words “ he having undertaken to administer the same ” 

Amendment of and ending with the words “ within one year from the 
section 77, Act V, t , ,, it n n , 

1881. . date the following shall be substituted, 

namely : — 

“ he having undertaken to administer the same, and to make a full 
and true inventory of the said property and credits and exhibit the same 
in this Court within six months from the date of this grant or within 
such further time as the Court may from time to time appoint, and also 
to render to this Court a true account of the said property and credits 
within one year from the same date or , within such further time as the 
Court may from time to time appoint,” 



S. 14], , Act ¥I of 18^^^ (probate ■■AND administbatiqn). 7 

14. For section 90 of the same Act the foilowing 
shall be subs titiited, namely 

“90. (1) An executor or administrator has, 
subject to the provisions of this section, power to 
dispose, as he thinks fit, of all or any of the property 
for the time being vested in him under section 4. 

“ (2) The power of an executor to dispose of immoveable property 
so vested in him is subject to any restriction which may be imposed 
in this behalf by the Will appointing him, unless Probate has been granted 
to him and the Court which granted the probate permits him by an order 
in writing, notwithstanding the restriction, to dispose of any immoveable 
property specified in the order in a manner permitted by the order. 

“ (3} An administrator may not, without the previous permission of 
the Court by which the letters of administration were granted, ~ 

(а) mortgage, charge or transfer by sale, gift, exchange or other- 
wise any immoveable property for the time being vested in 
him under section 4, or 

(б) lease any such property for a term exceeding five years. 

“ (4) A disposal of property by an executor or administrator in con- 
travention of sub-section (2) or sub-section (3), as the case may be, is 
voidable at the instance of any other person interested in the property. 

“ (5) Before any probate or letters of administration is or are granted 
under this Act, there shall be endorsed thereon or annexed thereto a copy 
of sub-sections (l), (2) and (4), or of sub-sections (1), (3) and (4), as the 
case may be, 

“ (6) A probate or letters of administration shall not be rendered in- 
valid by reason of the endorsement or annexure required by the last fore- 
going sub-section not having been made thereon or attached thereto, nor 
shall the absence of such an endorsement or annexure authorise an exe- 
cutor or administrator to act otherwise than in accoi’dance with the pro- 
visions of this section- ” 

(Notes)* 

(General). 

(1) Scope of section. 

S. 90 of the Probate and Administration Act (V of 1881) as amended by Act VI 
of 1889, R. 14, gives an executor merely the ordinary powers of sale 
that an owner would have in so far as they are not limited by the 
Will, and as such, those powers are subject to the usual rules of equity . 
28 B* 342* G 


Substitution of 
new section for sec- 
tion 90, Act V, 1881. 


Power of executor 
or administrator to 
dispose of property. 


8 


Act ¥I of 1889 (probate and administration). [Ss. 14 & IS 


{denetBi)— (Concluded), 

(•2) Executor aud residuary legatee, power of — ‘ ‘Person interested in the property , ’ ’ 
meaning of. ;■ 

.D, residuary legatee under a Will, having obtained an order for grant of pro- 
bate in his favour, sold certain properties covered by the Will to J . In 
execution of a decree passed against D in his personal capacity, the 
properties were attached, and J preferred a claim on the ground of his 
purchase. The claim was allowed and the properties were released 
from attachment. In a suit brought by the decree-holder for a declar- 
ation that the properties were liable to be sold in execution of his 
decree. It was held — 

(1) that the position of D under the Will being not merely that of an executor 

hut that of a residuary legatee as well, and the restrictions imposed 
upon D by the Will being invalid under the ruling in {AsJmtosh Dutt 
V. Doorga Churn Chatterjee), D had power to make the alienation in 
favor of J. H 

(2) that the words “person interested in the property” in subsection (4) of s. 90 

of the Probate and Administration Act (V of 1881), as amended by 
s, 14 of Act VI of 1889, must mean a person interested independently 
of the executor whose alienation is sought to be avoided. H-1 

(3) The plaintiff deriving his interest as creditor of D in his personal capacity, 

and not as creditor of the estate of the testator, was not entitled to 
avoid the alienation under that section, even had it been invalid. 23 
C. 446. » I 


Substitution of 
new section for sec- 
tion 98, Act V, 1881. 


15. For section 98 of the same Act the following 
shall be substituted, namely : — 


Inventory and ac- executor or administrator shall, 

within six months from the grant of probate or letters 
of administration, or within such further time as the Court which 
granted the probate or letters may from time to time appoint, exhibit in 
that Court an inventory containing a full and true estimate of all the 
property in possession, and all the credits, and also all the debts owing 
by any person to which the executor or administrator is entitled in that 
character, and shall in like manner, within one year from the grant or 
within such further time as the said Court may from time to time 
appoint, exhibit an account of the estate, showing the assets which have 
come to his hands and the manner in which they have been applied or 
disposed of. 


“ (2) The High Court may from time to time prescribe the form in 
which an inventory or account under this section is to be exhibited. 


(3) If an executor or administrator, on being required by the Court 
to exhibit an inventory or account under this section, intentionally omits 
to comply with the requisition, he shall be deemed to have committed an 
offence under section 176 of the Indian Penal Code, 


9 


Ss. 15 to 18] Act ¥I of 1889 (peobate and administbation), 

(4) The exhibition of an intentionally false inventory or account 
under this section shall be deemed to be an offence under section 193 of 
that, .Code. ” 


46« In section 99 of the same Act, for the words “it is sought to 
Amendment of obtain a grant” the words “ a grant has been made,” 
section 99, Act \ , words “ the person applying for adminis- 

tration ” the word“ administrator ” shall be substi- 
tuted. 


Addition to Act V, 
1881. 


17. To the same Act the following shall be 
added, namely : — 


Surrender of re- 
voked probate or 
letters of adminis- 
tration. 


“ 157. (l) When a grant of probate or letters of 

administration is revoked or annulled under this Act, 
the person to whom the grant was made shall forth- 
with deliver up the probate or letters to the Court 


which made the grant. 


(2) If such person wilfully and without sufficient cause omits so to 
deliver up the probate or letters, he shall be punished with fine which 
may extend to one thousand rupees, or with imprisonment wffiioh may 
extend to three months, or with both.” 


Court Fees Act, 1870 

Amendment of 18. (l) [Beped of Article 16 {Sch. Si), Act 7 of 

Act V.II, ^1370, and ig^O.] Bep, by the Bepealing and Amending Act, 
Act I, 1879. 1891 (XII of 1891). 

(2) In article 6 of the second schedule to the Court-fees Act, 1870, 
for the words “Bail-bond or other instrument of obligation not otherwise 
provided for by this Act, when given by the direction of any Court or 
executive authority ” the following words shall be substituted, namely : — 

“ Bail-bond or other instrument of obligation given in pursuance of 
an order made by a Court or Magistrate under any section of the Code of 
Criminal Procedure, 1882, or the Code of Civil Procedure.” 

(3) & (4) [Amending the Indian Stamp Act, 1879.] Bep, by the 
Indian Stamp Act, 1899 (II of 1899). 

(Notes). 

— ** Court Fees Act, 1870,*' 

The words “ and Indian Stamp Act, 1879 ” in the heading were repealed 
by the Indian Stamp Aet, 1899. 

34— B 


10 Mi ¥1 of 1889 (pbob a,te and administration) [Ss. 19 to 21 

Miscellaneous. 

19. Notwitlistandiog anything in section 90 of the Probate and 

Administration Act, 1881, a disposal of property by 
Validation of acts , t ^ , i * i. t 

under grants of ad- executor or , administrator WOO was appointea 

ministration already before the commencement of this Act, and to whom 

the provisions of that section were applicable, shall not 

be void by reason only that the consent of the Court to the disposal of 

the property was not obtained. 

20. [Recovery of penalties and forfeitures under Act Yllf 187 0^1 
Rep. by the Court-fees Amendment Act, 1899 {II of 1899), S. 4. 

21. [Repeal of part of section 7 (S), Bengal Act 7 of 1880] . Rep. by 
the Repealing a^id Amending Act, 1 891 {XII of 1 891 ). 
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THE 

PBOBATE AND ADMIMSTRAH^ ACT. 1890. 

(ACT II OF 1890)1 . 

[Passed ON THE 14th Feb. 1890.] 

Atj to amend AcU XVII of 1864, X of 1865, II of 1874 
and V of 1881, 

Whebbas iti is expedienfe to amend Act XVII of 1864 (An Act to 
constitute a7i Office of Official Trustee), the Indian Succession Act, 1865, 
the Administrator Generals Act, 1874, and the Probate and Administra- 
tion Act, 1881 ; It is hereby enacted as follows : — 

(Notes). 

l.--*^Actn of 1890.'^ 

(1) Statement of Objects and Reasons. 

For Statement of Objects and reasons, See G-azette of India, 1889, p. 195. A 

(2) Report of Select Committee. 

For Report of the Select Committee, See Gazette of India, 1890, Pt. V, p.lS.B 

(3) Proceedings in Council. 

For Proceedings in Council, See Gazette of India, 1889, Pt. VI, pp. 146 & 149 
and IM. 1890, pt. VI, p. 16. C 

(4) Civil Rules of practice for observance by Subordinate Courts in Madras. 

For Civil Rules of practice by the High Court, Madras, under this Act, the 
Civil Procedure Code and certain other Acts, for observance by the 
Subordinate Civil Courts of that Presidency, except the Madras 
Small Cause Court, See Fort St. George Gazette, 1905, supplement, 
p. 1. D 

(5) Act where declared in force. 

{a) Ss. 9 to 15 of the Act have been declared in force in the Santhal Parganas 
by S. 3 of the Santhal Parganas Settlement Regulation (HI of 1872) as 
amended by the Santhal Parganas justice and Laws Regulation, 1899 
(III of 1899), Een. Code, Vol. I, See Calcutta Gazette, 1892, Pt. I, 
p. 448. E 

(6) So far as this Act amends Acts X of 1866, II of 1874, and V of 1881, it is in 
force in Upper Burma (except the Shan States) as being part of those 
Acts, declared in force there by the Burma Laws Act, 1898, (XIII 
of 1898), See the first Schedule of the Act. F 

(c) The whole Act, II of 1890, however, as a separate Act had been previously 
extended there by notification under S. 6 of the Scheduled Districts 
Act, 1874 (XIV of 1874), See Gazette of India, 1892, Pt. I, p. 94. G 
{d) So far as it amends the Administrator-General’s Act, 1874 {II of 1874), it 
has been extended to the Shan States, See the Shan States Laws and 
Criminal Justice Order, 1895, Bur. Gazette, 1895, Pt. I, p. 262. H 

AGT XVII of 1864, 

1. In section 1 of Act XVH of 1864, before the definition of the 
AddiMoD to section expression “High Court,” the following shall be 
1, Act XVII, I86i. inserted, namely ' 
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!: 

If' 


“ The word * Government ’ shall mean, in relation to the Presidency 
of Fort William in Bengal, the Governor- General in 
“Government.” Council; in relation to the P-cesidency of Fort St. 

George, the Governor of Fort St. George in Council J 

and, in relation to the Presidency of Bombay, the Governor of Bombay 
in Council.” 

Insertion of new 2. After section 1 of the said iict the following 

section after section 

1, Act XYIT, 1864. shall be inserted, namely : — 

“2. In this x\ct references to the Presidency of Fort William in 
Bengal, the Presidency of Fort St. George and the 
refetrnoerto°'preat Pi'esidency of Bombay shall, as regards all persons 

dencies. for whom the Governor- General in Council has for 

the time being power to make laws and regulations, 
be read as references to the Presidency of Bengal, the Presidency of 
Madras and the Presidency of Bombay, respectively, as those expressions 
are severally defined in the law for the time being in force relating to the 
office and duties of Administrator General.” 


Substitution of 
new section for sec- 
tion 6. 


3. For section 5 of the said Act the following 
shall be substituted, namely > 


. . , . “5. Every Official Trustee appointed under 

Appointment, sus- ^ 

pension and removal this Act shall be appointed and may be suspended or 
of Official Trustees, removed from his office by the Government.” 


Amendment of 
section 6, Act XVII, 
1864. 


In section 6 of the said Act, for the words 
“ Chief Justice by whom he is appointed ” the word 
Government ” shall be substituted. 


5. For the portion of section 7 of the said Act beginning with the 
A m e u d ment of words “ It shall be lawful for the Chief Justice of the 
section?, Act XVII, High Court” and ending with the words “ it shall be 
lawful for the Chief Justice to appoint some person to 
officiate as Official Trustee” the following shall be substituted, namely: — 
It shall be lawful for the Government from time to time to grant 
leave of absence to the Official Trustee, but subject always to such and 
the like rules as may be for the time being in force as to leave of absence 
of officers attached to the High Court. Whenever any Official Trustee 
shall obtain leave of absence, it shall be lawful for the Government to 
appoint some person to officiate as Official Trustee.” 


Addition to section 6 . To section 11 of the said Act the following 

11, Act xvn. 1864. namely 

“ Provided that the High Court, by its order appointing the Official 
Trustee to be trustee of such property, may, for special reasons to be 
recorded by the Court, direct that the Official Trustee shall be entitled 
by way of remuneration, in respect of the capital moneys, sums and rents 
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aforesaid, or any of them, to a commission at rates or a rate to be speci- 
fied in the order and exceeding the rates or rate hereinbefore in this 
section prescribed.” 


Addition of sec- 
tions to Act XVII, 
1864. 


7. To the said Act, after section 32, the following 
shall be added, namely : — 


33. The Official Trustee shall comply with such requisitions as 


Compliance with 


may be made by the Government for returns and 


requisitions for re- statements, in such form and manner as the Govern- 
ment may deem proper. 

‘‘34. (l) Notwithstanding anything in the foregoing provisions of 
this Act, the Governor-General in Ooimcil, upon the 
occurrence of any vacancy in the office of the Official 
Trustee of Bengal, may, by notification in the Gazette 
of India, — 

{a) divide the Presidency of Port William in Bengal into so many 


Division of the 
Presidency of Fort 
William in Bengal 
into Provinces. 


Provinces as he thinks fit, 

(b) define the limits of each of those Provinces, and 

(c) appoint an Official Trustee for each Province, 


and, subject to the provisions of this section, the following conse- 
quences shall thereupon ensue, namely : — 

(i) the office of Official Trustee of Bengal shall cease to exist : 

(ii) the Official Trustee of a Province shall have the like rights and 

privileges, and perform the like duties, in the territories and 
dominions included in the Province as the Official Trustee of 
Bengal had and performed as Official Trustee therein : 

(iii) the functions of the Government under this Act shall, as 
regards the territories and dominions included in the Province, 
be discharged by the Governor-General in Council : 

(iv) the functions of whatsoever kind assigned by the foregoing 
provisions of this Act to the High Court of Judicature at Port 
William in Bengal in respect of the territories and dominions 
included in a Province shall be discharged by such High 
Court as the Governor- General in Council may, by notification 
in the Gazette of India, appoint in this behalf : 

(v) in the foregoing provisions of this Act, the word ‘ Presidency ’ 

shall be deemed to include a Province, the expression ‘ Chief 
Justice ' the Chief Justice, senior Judge or sole Judge, as the 
case may be, of a High Court appointed by the Governor- 
' General in Council under clause (iv) of this sub-section, and 
the expression ‘ Advocate- General ’ a Government Advocate 
or other officer appointed by the Governor- General in Council 
to discharge for a Province the functions under this Act of an 
Advocate- General for a Presidency : and, 
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(yi) generally, the provisions of the foregoing sections and of any 
other enactment for the time being in force with respect to 
the Official Trustee of Bengal shall, in rektion to a Province, 
be construed, so far as may be, to apply to the Official Trustee 
appointed for the Province under this section, 

(2) Any proceeding which was commenced before the publication of 
the notification dividing the Presidency of Port William in Bengal into 
Provinces, and to or in which the Official Trustee of Bengal in his 
representative character was a party or was otherwise concerned, shall 
be continued as if the notification had not been published, and the Official 
Trustee of the Province in which the Town of Calcutta is comprised 
shall for the purposes of the proceeding be deemed to be the successor 
in office of the Official Trustee of Bengal, and shall hold and execute the 
trusts of which immediately before the publication of the notification the 
Official Trustee of Bengal was trustee in all respects as if he were such 
successor. 

(3) The Court of the Eecorder of Eangoon shall be deemed to be a 
High Court for the purposes of clause (iv) of sub-section (1).” 


Official Trustees 
holding office at 
commencement of 
this Act, 


8. Every person holding the office of Official 
Trustee at the commencement of this Act shall be 
deemed to have been appointed under Act XVII of 
1864 as amended by this Act. 


The Indian Succession Act, 1865. 

se(^fo^^afrec ^section After section 326 of the Indian Succession 

326, Act X, 1865. Act, 1865, the following shall be inserted, namely : — 

“ 326-A, Where a person not having his domicile in British India 
has died leaving assets both in British India and in 
the country in which he had his domicile at the time 
of his death, and there have been a grant of probate 
or letters of administration in British India with res- 
pect to the assets there and a grant of administration 
in the country of domicile with respect to the assets 
in that country, the executor or administrator, as the case may be, in 
British India, after having given such notices as are mentioned in section 
320 and after having discharged,, at the expiration of the time therein 
named, such lawful claims as he knows of, may, instead of himself distri- 
buting any surplus or residue of the deceased’s property to persons resid- 
ing out of British India who are entitled thereto, transfer, with the con- 
sent of the executor or administrator, as the case may be, in the country 
of domicile, the surplus or residue to him for distribution to those 
persons.'’ 


Transfer of assets 
from British India 
to executor or admi- 
nistrator in country 
of domicile for dis- 
tribution. 
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The Administrator-Ge^ieraVs Act, 1874, 

10. In clause (/)) of the definition of the expression “ Presidency of 
Bengal ” in section B of the Administrator- General’s 
Act, 1874, the word Burma ” shall be substituted 
for the words “ British Burma,” and to clause {a) of 
the definition of the expression “ Presidency of 
Bombay ” in the same section of that Act the W^ords 
“ and under the administration of the Chief Commis- 
sioner of British Baluchistan” shall be added. 


• Amendment of 
definitions of “ Pre- 
sidency of Bengal” 
and “Presidency of 
Bombay ” in section 
3, Act II, 1874. 


the first paragraph of section 37 of the said Act, as 
amended by section 5 of the Administrator-General’s 
Act, 1881, beginning with the words “If in eases 
falling within section 36” and ending with the words 
“ as if such letters had been granted to him, ” the 
following shall be substituted, namely: — 

“If, in cases falling within section 36, no person claiming otherwise 
than as a creditor to be entitled to a share of the effects of the deceased, 
obtains, within three months, a certificate from the Administrator- 
General under the same section, or letters of administration to the estate 
and effects of the deceased, and such deceased was not a Hindu, Muham- 
madan, Parsee or Buddhist, or exempted under the Indian Succession 
Act, 1865, section 332, from the operation of that Act, the Adminis- 
trator-General may administer the estate and effects without letters of 
administration, in the same manner as if such letters had been granted to 
him ; ” 

(2) Pepeal of part of section 5 of the Administrator-General’s Act, 
1881 (IX of 1881). Eepealed by the Eepealing and Amending Act, 1891 
(XII of 1891). 


11, (1) Por 

Substitution of 
new paragraph for 
first paragraph of 
section 37, Act II, 
1874. 


Addition of new 12. After section 41 of the said Act the follow- 

aection after section . i i t 7 

41, Act II, 1874. shall be inserted, namely : — 

“ 41-A. Where a person not having his domicile in British India has 

Transfer of certain died leaving assets both in British India and in the 


assets from British 
India to executor or 
administrator in 
country of domicile 
for distribution. 


country in which he had his domicile at the time of 
his death, and proceedings for the administration of 
his estate with respect to assets in British India have 
been taken under section 36 or section 37, and there 
has been a grant of administration in the country of domicile with respect 
to the assets in that country, the holder of the certificate granted under 
section 36 or section 37, or the Administrator-General, as the case may 
be, after having given such notices as the High Court may by any general 
rule to be made from, time to time prescribe, for creditors and others to 
send in to him their claims against the estate of the deceased, and after 
35—4 
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having discharged, at the expiration of the time therein named, such law- 
ful claims as he knows of, may, instead of himself distributing any surplus 
or residue of the deceased’s property to persons residing out of British 
India "who are entitled thereto, transfer, with the consent of the executor 
or administrator, as the case may be, in the country of domicile, the 
surplus or residue to him for distribution to those persons.” 


Addition to sec- 
tion 64, Act IT, 
1874. 


13. To section 64 of the said Act the following 
shall be added, namely - 


The District Judge may cause to be paid out of any property of 
which he or such officer has charge, or out of the proceeds of such pro- 
perty or of any part thereof, such sums as may appear to him to be 
necessary for all or any of the following purposes, namely : — 

(a) the payment of the expenses of the funeral of the deceased and 

of obtaining probate of his will or letters of administration to 
bis estate and effects, 

(b) the payment of wages due for services rendered to the deceased 

within three months next preceding his death by any labourer, 
artizan or domestic servant, and 

(c) the relief of the immediate necessities of the family of the 

deceased, and nothing in section 279, section 280 or section 
281 of the Indian Succession Act, 1865, or in any other law 
for the time being in force with respect to rights of priority of 
creditors of deceased persons, shall be held to affect the valid- 
ity of any payment so caused to be made. ” 


li. To Part VI, and after section 66, of the said 
Act the following shall be added, namely : — 

“ 67. The Administrator-General shall comply with such requisitions 
as may be made by the Government for returns and 
statements, in such form and manner as the Govern- 
ment may deem proper. ” 


Addition to Part 
VI, Act 11, 1874. 


Compliance with 
requisitions for re- 
turns. 


Addition to Act 
11, 1874, of a Part 
respecting the divi- 
sion of the Presi- 
dency of Bengal into 
Provinces. 


15. To the said Act, after Part VI and section 
67 thereof, the following shall be added, namely : — 

. “ PABT VII. 


Division of the Presidency of Bengal into Provinces. 

68. (1) Notwithstanding anything in the foregoing provisions of this 
Act, the Governor- General in Council, upon the occur- 
rence of any vacancy in the office of the Administra- 
tor-General of Bengal, may, by notification ip the 
Ga^iette of India, — 


Division of the 
Presidency of Ben- 
gal into Provinces. 
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(a) divide the Presidency of Bengal, as defined in this Act, into so 

many Provinces as he thinks fit, 

(b) define the limits of each of those Provinces, and 

(c) appoint an Administrator-General for each Province, 

and, subject to the provisions of this section, the following consequences 
shall thereupon ensue, namely : — 

(i) the office of Administrator-General of Bengal shall cease to 

exist: 

(ii) the Administrator- General of a Province shall have the like 
rights and privileges, and perform the like duties, in the 
teiTitories and dominions included in the Province as the 
Administrator-General of Bengal had and performed as 
Administrator- General therein : 

(iii) the functions of the Government under this Act shall, as re- 
gards the territories and dominions included in a Province, be 
discharged by the Governor- General in Council : 

(iv) the functions of whatsoever kind assigned by the foregoing pro- 
visions of this Act to the High Court at Calcutta in respect of 
the territories and dominions included in a Province shall be 
discharged by such High Court as the Governor- General in 
Council may, by notification in the Gazette of India, appoint 
in this behalf, and probate or letters of administration granted 
to the Administrator-General of the Province by the High 
Court so appointed shall have the same effect throughout the 
Presidency of Bengal, as defined in this Act, or, if the Court 
so directs, throughout British India, as, but for the abolition 
of the office of Administrator-General of Bengal, probate or 
letters of administration granted to the holder of that office 
by the High Court at Calcutta would have had : 

(v) in the foregoing provisions of this Act the word ‘ Presidency ’ 
shall be deemed to include a Province, the expression ‘ Presi- 
dency-town ’ the place of sitting of a High Court appointed 
by the Governor-General in Council under clause (iv) of this 
sub-section, and the expression ‘ Advocate-General ’ a Govern- 
ment Advocate or other officer appointed by the Governor- 
General in Council to discharge for a Province the functions 
under this Act of an Advocate-General for a Presidency : 

(vi) the provisions of this Act with respect to the commission of 

the Administrator-General cf Bengal shall regulate the com- 
mission payable to the Administrator- General of a Pravinoe, 
and ' 
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(vii) generally, the provisions of the foregoing sections of this Act 
with respect to the High Court at Calcutta, and the provisions 
of those sections or of any other enactment with respect to 
the Administrator-General of Bengal, shall, in relation to a 
Province, be construed so far as may be, to apply to the High 
Court and Administrator-General, respectively, appointed for 
the Province under this section. 

(2) Any proceeding which was commenced before the publication of 
the notification dividing the Presidency of Bengal into Provinces and to 
or in which the Administrator- General of Bengal in his representative 
character was a party or was otherwise concerned, shall be continued as 
if the notification had not been published, and the Administrator-General 
of the Province in which the town of Calcutta is comprised shall for the 
ipurposes of the proceeding be deemed to be the successor in office of the 
Administrator-General of Bengal. 

(3) The Court of the Recorder of Rangoon shall be deemed to be a 
High Court for the purposes of clause (iv) of sub-section (l). 

(4) Notwithstanding any division of the Presidency of Bengal, as 
defined in this Act, into Provinces under this section, the Administrator- 
General of the Province in which the town of Calcutta is comprised 
shall be deemed to be the Administrator-General for the whole of the 
said Presidency for the purposes of the Regimental Debts Act, 1863.” 


The Probate and Administration Act, 1881, 


from British India 
to execntor or ad- 
ministrator in coun- 
try of domicile for 
distribution. 


Addition of new ^6. After section 145 of the Probate and Adminis- 

secfcion after section tratlon Act, 1881, the follov/ing shall be inserted, 
145, Act Y, lool. , 

namely : — 

145-A. Where a person not having his domicile in British India has 
Transfer of assets died leaving assets both in British India and in the 
country in which he had his domicile at the time of 
his death, and there have been a grant of probate or 
letters of administration in British India with respect 
to the assets there and a grant of administration in 
the country of domicile with respect to the assets in that country, the 
executor or administrator, as the ease may be, in British India, after 
having given such notices as are mentioned in section 139 and after 
having discharged, at the expiration of the time therein named, such lawful 
claims as he knows of, may, instead of himself distributing any surplus 
or residue of the deceased’s property to persons residing out of British 
India who are entitled thereto, transfer, with the consent of the executor 
or administrator, as the case may be, in the country of domicile, the 
surplus or residue to him for distribution to those persons,” 
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THE ADMINISTEATION OF ESTATES OF NATIVE • 

chkistians;act, im 

(ACT VII OF 1901.)! 

[Passed on the 22nd March, 1901,] 

An Act to place Native Christians in the same position as Hindus,, 
Muhammadans and Buddhists in the matter of obtaining letters of 
adixiinistration and for other purposes. 

\Yhebeas it is expedient to place Native Christians on the same 
footing as Hindus, Muhammadans and Buddhists in the matter of obtain- 
ing letters of administration ; to exempt them from the opertion of certain 
provisions of the Administrator General’s Act, 1874:, from which Hindus, 11 of 1874. 
Muhammadans, Parsis and Buddhists are exempted ; and to enable them 
to obtain certificates under the Succession Certificates Act, 1889, in certain VII of 1889. 
cases ; It is hereby enacted as follows : — . 

(Notes). 

V// of /90/.V' 

(1) Statement of Objects and Reasons. 

For , See Gazette of India, 1901, Pt. V, p. 5, A 

(2) Report of Select Committee. 

For -, 5^^? Gazette of India, 1901, Pt. V, p. 95. B 

(3) Proceedings in Council. 

^ See {Ibid), 1901, Pt. VI, pp. 4, 12, 105 and 123. C 

( 4 ) Act where declared in force. 

The Act has been declared in force in the Sauthai Parganas by notification 
' under S. 3 of the Santbal Parganas Settlement Regulation, 1872 (III 

of 1872). See Calcutta Gazette, 1902, Pt. I, p. 310. D 

Short title and 1. (l) This Act may be called the Native Chris- 

commencement. tian Administration of Estates Act, 1901 ; and 

(2) It shall come into force at once. 

2. In this Act, the expression “Native Christian” means a native of 
India who is, or in good faith claims to be, of unmixed 
Asiatic descent and who professes any form of the 
Christian religion. 

3. Sections 190 and 239 of the Indian Succession 
Act, 1866, shall not apply to any part of the property X of 1365. 
of a Native Christian who has died intestate. 


Definition. 


Exemption of 
Native Christians 
from sections 190 
and 239, Act X, 
1866, 
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Exemp t i 0 n of sections 16, 17, 18, 37 and 64 respectively 

1874. Native Christians of tha Adininistrator-Generars Act, 1874, before the 
tioS oT aT '^^ord Hindu, wherever it occurs, the word “ Native 
Christian’* shall be inserted : 

Provided that nothing contained in this section shall affect any pro- 
bate, letters of administration or certificate granted or vested under the 
said Act. 


6. Nothing contained in section 1, sub-section (4) of the Successibn 
1889. Certificates Act, 1889, shall be deemed to prevent the 

grant of a certificate to any person claiming to be 
entitled to the effects of a deceased Native Christian, 
or to any part thereof, with respect to any debt or 
security, by reason that a right thereto can be estab- 
1865. lished by letters of administration under the Indian Succession Act, 1865. 


Grant of certifi- 
cates under Act VTI 
of 1889 to Native 
Christians in cer*. 
tain cases. 
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THE ADMINISTRATOES GENERAL AND 
OFFICIAL TRUSTEES ACT, 1902 . 

(Act V OF 1902 1). 


[Passed on the 14th Feb. 1902.] 

\ An Aot further to amend the Lazo relating to Administrators- 
General and Official Trustees. 

Whebeas it is expedient further to amend the law relating to 
x4dministrators-General and Official Trustees ; it is hereby enacted as 
follows: — 

Short title and 1. (l) This Act may be called the x\dministrators- 
commencemeot. General and Official Trustees Act, 1902 ; and 

(2) It shall be deemed to have come into force on the first day of 
January, 1902. 

(Hotes). 

/.- of 1902.** 

(1) Statement of Objects and Reasons. 

For Statement of Objects and Reasons, Gazette of India, 1901, Pt* V, 
p. 391. A 

(2) Report of Select Committee. 

For report of the Select Committee, See Gazette of India, 1902, Pt. V, p. 31. B 

(3) Proceedings in Council. 

For proceedings in Council, See Gazette of India, 1901, Pt. VI, p. 231; Ihid.^ 
1902, Pt. VI, ppv6 and21. C 

( 1 ) Act, where declared in force. 

The Act has been declared in force in the San that Parganas by notification 
under S. 3 (a) of the San thal Parganas Settlement Regulation (III of 
1872), Ben. Code, Nee Calcutta Gazette, 1903, Pt. I, p. 255. D 

2. (1) The Government may appoint a Deputy to assist the Adminis- 
trator-General as Administrator-General and, if he is 
also Official Trustee, as Official Trustee; and the 
tor-General and Deputy so appointed shall, subject to the control of 
Olfioial Trustee. Government and the general or special orders of 

the Administrator-General, be competent to discharge any of the duties and 
to perform any of the functions of the Administrator- General as Adminis- 
trator-General or, if he is also Official Trustee, as Official Trustee. 

(2) A Deputy appointed under sub-section (l) may be either a barrister 
or a solicitor or attorney, and,, notwithstanding anything in the Adminis- 
trator-General’s Aot, 1874, any Deputy so appointed may officiate as 
Adniinistrator-Geperal. 
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(Hotes). , 

General, 

(1) Sait against Administratop-Crenepal, if notice necessary- AdrainistfatoF- 
General, if public officer. 

Allesfca'tcs in the hands of the Administrator-General, are held by him as Ad- 
ministrator-General, as a public officer and in any suit instituted 
against him in respect of any Act purporting to be done by him in 
his official capacity he is entitled to notice under S. 424 of the Civ. 
Pro. Code. 8 C.W.N. 913. ^ ^ E 

(2) Discharge by Court of an executor — Yesting of the property in the continuing 

executor. 

{a} The Court has power to discharge an executor on his own application if a 
proper case be made out. 

{b) An executor so discharged remains liable for anything he has done or left 
undone while an executor— it only relieves him from the duties of his 
office from the date of the discharge. 29 B. 188 = 7 B 0111 .L.R. 196. F 

(3) Probate application for— Official Trustee— Executor— Renunciation. 

{a) Where the Official Trustee expressed his intention of renouncing probate, 
but subsequently retracted : — 

HcW, that no formal renunciation having been made, he was not precluded 
from applying for probate. 35 0. 156. (5 C.W.N, Notes CLV. F.) 0 

(6) There is nothing under the Official Trustee’s Act which precluded the Offi- 
cial Trustee from being appointed an executor and acting as such. 36 
C. 156. H 

3. ( 1 ) Notwithstanding anything in the Administrator-Generars 

Remuneration of Or, the Official Trustees x\ct, 1864, the 

A d m i ni s*t r a tor- Administrator-General may be remunerated by such 
^^olfciafTrusteT^ fixed salary and allowances, and on such terms and 
subject to such conditions, as the Governor-General 
in Council may direct ; and, where he is so remunerated, he shall be 
entitled to no further remuneration whatsoever, but shall transfer and pay 
to such officer, in such manner, and at such times, as the Governor- 
General in Council may, by general or special order, require, all moneys 
payable to and received by him as Administrator-General or, if he is also 
Cfficial Trustee, as Cfficial Trustee, by way of commission or other 
remuneration for his service, and the same shall be carried to the account 
and credit of the Government for the general purposes of the Government; 
and in such case all the expenses of the establishment necessary for the 
office of the Administrator-General, and, if he is also Cfficial Trustee, for 
that of Cfficial Trustee, including the provision of office accommodation, 
together with all other charges to which the said office or offices may be 
subject, shall be defrayed by the Government. 

(2) Nothing in this Act shall be deemed to render the Government 
or the Administrator-General appointed after the commencement of this 
Act liable for anything done or purporting to be done by or under the 
authority of the Administrator-General before the commencement of this 
Act, or, where the Administrator-General is also Cfficial Trustee, for 
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anything done or purporting to be done by or under the authority of any 
Official Trustee appointed before the appointment of the Administrator- 
General to be Official Trustee. 

(3) The Government shall be deemed to be responsible for the civil 
liabilities of any Administrator-General remunerated by such fixed salary 
and allowances as aforesaid as x4.dministrator-General or, if he is also 
Official Trustee, as Official Trustee. 

(4) Notwithstanding anything in the Code of Civil Procedure, a suit 
to enforce any such civil liability as aforesaid shall be brought against the 
Administrator-General as Administrator- General or, if he is also Official 
Trustee, as Official Trustee, as the case may be, by his name of office ; 
and no suit so brought shall abate by reason of the death, resignation, 
suspension or removal of the person holding the office of Administrator- 
General or Official Trustee. 

(1) The second proviso to section 9, and section 56, of the Admi- 
nistrator-General’s Act, 1874, are hereby repealed. 

Bepeal of part of (2) The High Court of the Province may, on 

section 9 and section t i i ^ t t t 

56 Act 11, 1874. and application made to it, suspend, remove or discharge 

provisions regard- private executor or administrator and provide for 

and administrators. succession of another person to the office cr any 

such executor or administrator who may cease to hold 
office, and the vesting in such successor of any property belonging to the 
estate. 

(8) No private executor or administrator shall be entitled to reoieve 
or retain any commission or agency charges at a higher rate than that for 
the time being fixed in respect of the x^dministrator-General by or under 
the Administrator-General’s Act, 1874. 

5. (1) So far as regards the Administrator- General of any of the 
Presidencies of Bengal, Madras and Bombay, the 
Courr to gfve B-igh. Court at the Presidency-town may, on applica- 

tions regarding a-d- tion made to it, give to such Administrator-General 
SSte^or^trit. ° general or special directions in regard to any 

estate in his charge or any trust of which he is the 
Official Trustee, or in regard to the administration of any such estate or 
trust. 

(2) The High Court of the Province may, in like manner, give similar 
directions to any private executor or administrator other than the 
Administrator-General acting officially. 

6. The High Court of the Province may make 
Power for High rules for assigning jurisdiction under the Adminis- 

Ssignin^-^^^lurisdir trator-General’s Act, 1874, of the Official Trustees 
asjigmn^^ juns 1364, to subordinate Courts, and for defining such 

jurisdiction, . 
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7. The Admiaisferator-General acting as such or as Official Trustee, 
and any private executor or administrator, may, in 
General powers of addition to, and not in derogation of, any other powers 
aamimstrafeion. expenditure lawfully exercisable by him, incur expen- 

diture — 


(a) on such acts as may be necessary for the proper care and 
management of any property belonging to any estate or trust 
administered by him ; and, 

{b) with the sanction of the High Court at the Presidency-town in 
the case of the Administrator-General, or with that of the 
High Court of the Province in the case of a private executor 
or administrator, on such religious, charitable and other ob- 
jects, and on such improvements, as may be reasonable and 
proper in the case of such property. 


8. Notwithstanding anything in the Administrator- General’s Act, 
1874, or in any other enactment or rule of lavr for the 
Provision for ad- being in force, the Governor-General in Council 

ministration by con- ^ , ... , 

sular officer in case may, by general or special order, direct that, where a 

of death in certain subject of a foreign State dies in British India and it 

circumstances of ' . ^ . . _ . . , 

foreign subject. appears that there IS no one m Britisn India, other 

than the Administrator-General, entitled to apply to a 

Court of competent jurisdiction for letters of administration of the estate 

of the deceased, letters of administration shall, on the application to such 

Court of any consular officer of such foreign State, be granted to such' 

consular officer on such terms and conditions as the Court may, subject 

to any rules ^ made in this behalf by the Governor- General in Council 

by notification in the Gazette of India, think fit to impose. 


(Note). 

1.—*^ Subject to any rules, etc,** 

N.B.- For such rules made in respect of Japanese Consular Officers and Con- 
sular Officers of the United States of America, See Gen. R, and 0; 
I Gazette of India, 1907, Pt. I, p, 373, and Ibid., 1903, Pt. I, p. 95, ' 

9 . In section 256 of the Indian Succession Act, 1865, as amended 
by section 6 of the Probate and Administration Act, 
Amendmeffi^^ 1889, after the word “ administration ” the words and 
1865 ^ ’ ’ figures “ other than a grant under section 212 ” shall 

be inserted. 


Act to be read 
with Acts IT, 1874, 
and XVII, 1864. 


10 . This Act shall be read with, and taken as 
amending, the Administrator General’s Act, 1874, and 
the Official Trustees Act, 1864, 
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THE HINDU HEIRS’ RELIEF ACT. 

(BOMBAY ACT VII OB 1866.) 


(The assent of the Governor-General of India to this Act was first 

published by the Governor of Bombay on the 31st May, 1866.) 

An Act to limit the liability of a son, grandson or heir of a deceased Hmdic 

for the debts of his ancestor, and the liability of the second husband 

of a Hindu widoio for the debts of her deceased husband, and othenoise 

to amend the law of debtor and creditor. 

Whereas, according to the law in force, as applied to the Hindus by 

, , the High Court of Judicature at Bombay in the exercise 

Preamble. . . , . . . . . 

of its ordinary original civil jurisdiction, no son or 

grandson of a deceased Hindu is liable for the debts of his ancestor 

merely by reason of his being such son or grandson, ' and no son, grandson 

or other heir of a deceased Hindu, who has received assets of the 

deceased, is merely from that circumstance liable for the debts of his 

ancestor beyond the amount of the assets received, and no person marrying 

a Hindu widow is liable in consequence of such marriage for the debts 

of her former or any prior deceased husband ; 

and whereas a different law is applied to Hindus by the Civil Courts 

which exercise jurisdiction in places beyond the local limits of the ordinary 

original civil jurisdiction of the said High Court, and it is expedient to 

amend the law as applied by such other Courts, and to make the law in 

that respect uniform throughout the Presidency of Bombay ; 

and whereas it is also expedient to limit the liability of a Hindu for 

a family- debt contracted when he was unborn or under twenty -one years 

of age; 

It is hereby enacted and declared as follows : 

(Note). 

Act, where declared in force. 

Bombay Act VII of 1866 has been declared, by notification under the Scheduled 
Districts Act, 1874, to be in force in the province of Sindh. 


Hindu son or 
grandson not liable 
as such for debt of 
ancestor. 


1. No son or grandson of a deceased Hindu shall, 
merely by reason of his being such son or grandson, 
be liable to be sued for any of the debts of such 
deceased Hindu. 


2, No son, grandson or heir of a deceased Hindu, who has by him- 
self or his agent received or taken possession of any 

as^6presentative’’of belonging to the deceased, shall be liable 

deceased ancestor personally for any of the debts of the deceased, merely 
only to .extent of ^ reason of his having so received or taken possession 
of any such property ; but the liability of such son, 
grandson or heir, in respect of such debts, shall be as the representative 
of such deceased Hindu, and shall be limited to paying the sum out of 
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mer husband. 


Liability of mem- 
ber of undivided 
Hindu family for 
family debts con- 
tracted during his 
minority. 


and to the extent of the property of the deceased whiGh sach son, grand- 
son or heir, or any other person by his order or to his use, has received 
or taken possession of as aforesaid, and which remains nnapplied : 

Provided that, if any part of such property so received or taken pos- 
session of as aforesaid shall not have been duly applied 

Liability in res- by such son, grandson or heir, he shall be liable 

ToT'^applied] personally for such debts to the extent of the property 
not duly applied by him. 

3. (Pending suits). Bepealed hy Act XII of 1873, 

, ^ No person who has married a Hindu widow 

tiusbaud of Hindu , „ , , « i i i i c 

widow not liable for shall, merely by reason of such marriage, be liable tor 

debt of deceased for- q| debts of any prior deceased husband of 

such wido’w. 

5. Where a debt is contracted after this Act shall come into operation 
by one or more members of an undivided Hindu 
family, under such circumstances as that the same 
forms the debt of the undivided family, no member of 
such undivided family, who is unborn or under the age 
of twenty-one years at the time of the contracting of 

such debt, shall be liable personally to pay the same 
but such member shall only be liable to pay the same out of and to the 
extent of the property of the undivided Hindu family and of the separate 
property if any, belonging to any deceased members of the undivided 
family who were above the age of 21 years at the time of the contracting 
the same, received or taken possession of by such member or any other 
person by his order or to his use and remaining unapplied, unless any 
part of such property so received or taken possession of as aforesaid 
shall not have been duly applied by such member, in which case he shall 
be further liable personally for such debt to the extent of the property 
not duly applied by him. 

6. Except as provided in S. 5, nothing in this Act contained shall be 
construed as limiting or affecting the liability of any 
person as surviving member or one of the surviving 
members of an undivided Hindu family for any debt 
contracted under such circumstances as that the 

surviving member or surviving members of such 
undivided family is or are by the law now in force liable to pay the same. 

7. The term debts,” as used in this Act, shall be construed to in- 
clude ail liabilities arising out of any claims which 
could or might be enforced against a deceased Hindu 

himself if living, and for which a suit would lie against his representative. 

8. (Commencement of Act). Bepealed hy Act XII of 1878, 

9. This Act may be cited for all purposes as the 

Bombay Hindu Heirs' Belief Act, 1866. 


Saving of liability 
of sumving member 
of un<iivided Hindu 
family. 


Interpretation. 


Short title. 
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THE MALABAR WILLS ACT, 1898. 

(ACT V OF 1898.) 


An Act to declare the testamentary power of persons governed by the 
Marumakhathayam or the Aliyasantana Laiv of Inheritance, and to 
provide rules for the exectction, attestation, revocation and revival of 
the toills of such persons, 

Whbeeas doubts have arisen regarding the testamentary power of 
persons governed by the Marnmakkathayam or the 

“Pyp till'll Tip. 

Aliyasantana Law of Inheritance; and whereas it is 
expedient to remove such doubts, and to provide rules for the execution, 
attestation, revocation and revival of the wills of such persons ; It is 
hereby enacted as follows : 

PAET I. 


Preliminary. 

1. 1. This Act may be called “The Malabar 

Short title. Wills Act, 1898.” 

2. It extends to the whole of the Presidency of 

Local extent. Madras ; and 

3. It shall come into force on such date as the 
Commencement. Local Government by notification shall appoint in this 

behalf : 

Provided that nothing in this Act shall be deemed to affect the Hindu 
Wilis Act, 1870. 

Interpretation 2. In this Act unless there be something repug- 

nant in the subject or context. 

1. “Minor” means any person who shall not 

** Mtinor 

have completed the age of 18 years. 

2. “Will” means any legal declaration of the intentions of the 

testator with respect to his property which he desires 
to be carried into effect after his death. 

3. “Codicil” means an instrument made in relation to a will and 

explaining, altering or adding to its dispositions. It 
^ ^ * is considered as forming an additional part of the will. 

PAET II. 

Of Wills. 

3. This part shall apply to persons domiciled in the Presidency of 
Persons to whom Madras who are governed by the Marnmakkathayam 
this part shall apply, or the Aliyasanthana Law of Inheritance. 


Local extent. 


Commencement. 


Interpretation 

clause. 


“ Minor.*’ 


“Will.” 


“ Codicil.’ 
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i. Every person of sound mind and not a minor may by will dispose 
of property which, he could legally alienate by gift 
m^tng wos and shall be deemed to have been always 

competent so to dispose of such property. 

Explanation 1 , — Persons who are deaf or dumb or blind are not 


thereby incapacitated for making a will, if they are able to know what 
they do by it. 

Explanation II . — One who is ordinarily insane may make a will 
during an interval in which he is of sound mind. 


Explanation III . — No person can make a will while he is in such 
a state of mind whether arising from drunkenness or from illness or from 
any other cause that he does not know what he is doing. 


5. A will or any part of a will, the making of 

Will obtained by ^T^rhich has been caused by fraud or coercion, or by 
fraud, coercion or , , , _ ‘ 

importunity. such importunity as takes away the free agency of 

the testator, is void. 


Will may be re- 
voked or altered. 


6 . A will is liable to be revoked or altered by 
the maker of it at any time when he is competent to 
dispose of bis property by will. 


Saving clause. 


7. Nothing contained in section 4 shall — 


(а) affect any right established before the commencement of this 

Act by a final decree of a Court of competent jurisdiction ; 

(б) authorize a testator to deprive any persons of any right of 

maintenance of which, but for sec, 4, he could not deprive 
them by will; 

(c) affect any law of intestate succession or authorize any testa- 
tor to create in property any interest which he could not 
have created prior to this Act. 


PAET III. 

Of the Execution, Attestation, Eevogation, Altebation and 
Eeyiyal OF Wills. 

8. This part shall apply to persons governed by the Marumak- 

^ ^ , kathayam or the Aliyasantana Law of inheritance 

Persons to whom 

this part shall apply, whether they are domiciled in- the Presidency of, 

Madras or not. 

9. All wills and codicils made on or after the date of the commence- 

ment of this Act within the Presidency of Madras and 
ExecutioQ of will j ,,, - „ . . 

and codicils, such wills and codicils made outsiae the said Presi- 

dency, so far as they relate to immoveable property 
situated within the said Presidency,, rnust be executed according to the 
following rules : — 
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1st— The testator shall sign or shall affix his mark to the will, or it 
shall he signed by some other person in his presence and by his direction. 

2nd— The signature or mark of the testator, or the signature of the 
person signing for him, shall be sq placed that it shall appear that it was 
intended thereby to give effect to the writing as a will. 

3rd— The will shall be attested by two or more witnesses each of 
whom must have seen the testator sign or affix his mark to the will or 
have seen some other person sign the will in the presence and by the 
direction of the testator, or have received from the testator a personal 
acknowledgment of his signature or mark, or of the signature of such other 
person; and each of the witnesses must sign the will in the presence of 
the testator, but it shall not be necessary that more than one witness be 
present at the same time and no particular form of attestation shall be 
necessary. 


10. If a testator, in a will or codicil duly attested, refers to any 
other document then actually written as expressing 
paperrhyTeference! any part of his intentions such doenment shall be 
considered as forming a part of the will or codicil in 
which it is referred to. 

11. No person by reason of interest in, or of his 
qualified by interest being an executor oi, a will, is aisqualined as a witness 
or by being exeou- -(30 prove the execution of the will or to prove the 

validity or invalidity thereof. 

12. No will or codicil, nor any part thereof, shall be revoked other- 

wise than (1) by another will or codicil, or (2) by some 
or^SicU^^°^ writing declaring an intention to revoke the same and 

executed in the manner in which a will is hereinbefore 
required to be executed, or (3) by the burning, tearing or otherwise 
destroying the same by the testator, or by some person in his presence 
and by his direction, with the intention of revoking the same. 

13. No obliteration, interlineation or other alteration made in any 

will after the execution thereof, shall have any effect, 
tionf^interiinlSn except SO far as the words or meaning of the will shall 
or alteration in a been thereby rendered illegible or un discernible, 

unless such alteration shall be executed in like man- 
ner as hereinbefore is required for the execution of the will ; save that the 
will, as so altered, shall be deemed to be duly executed if the signature of 
the testator and the subscription of the witnesses be made in the margin 
or on some other part of the will opposite or near to such alteration or 
at the foot or end of or opposite to, a memorandum referring to such 
alteration and written at the end or some other part of the will. 
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44. Ho will or codicil, nor any part; thereof, which shall be in any 
^ . r _ manner revoked, shall be revived otherwise than by 
oxcolici. ° ^ re-exeoution thereof or by a codicil executed in 

manner hereinbefore required, and showing an inten- 
tion to revive the same; and when any will or codicil, which shall be 
partly revoked and afterwards wholly revoked, shall be revived, such 
revival shall not extend to so much thereof as shall have been revoked 
before the revocation of the whole thereof, unless an intention to the 
contrary shall be shown by the will or codicil. 

15. No will or codicil made by a soldier employed in an expedi- 
Exftcution and engaged in actual warfare or by a mariner at 

revocation of will or Boa and no revocation by such person of his will or 

codicil by soldiers or codicil shall be deemed invalid by reason only of such 
manners. ... 

will, codicil or revocation not being made in accordance 

with the provisions of this part. 
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THE SUCCESSION CERTIFICATE ACT. 1889. 

(ACT VII OF 1889). 


[Passed ON THE 8th Mabch, 1889 .] 

An Act to facilitate the collection of debts on successions and afford 
protection to parties paying debts to the TB^fBsentatims 
of deceased persons, 

Wheeeas ifc is expedient to facilitate the collection of debts on suc- 
cessions and afford protection to parties paying debts to the representa- 
tives of deceased persons ; It is hereby enacted as follows : — 

(Notes). 

(General). 

(1) Statement of Objects and Eeasons. 

For Statement of Objects and Beasons, see Gazette of India, 1888, Pt. V, 
p. 60. A 

(2) Report of the Select Committee. 

For Report of the Select Committee, see Gazette of India, 1889, Pt. Y, p. 45 .B 

(3) Proceedings in Council. 

For Proceedings in Council, see Gazette of India, 1888, Pt, VI, pp. 92 and 
136, and Gazette of India, 1889, Pt. VI, p. 48. C 

(4) Civil Rules of Practice made by High Court of Madras. 

For Civil Buies of Practice made by the High Court of Madras under this Act, 
the Code of Civil Procedure and certain other Acts, for observance by 
the Subordinate Civil Courts of that Presidency, see Port St. George 
Gazette, 1905, Supplement, Pt.l. . D 

(5) Act where declared in force. 

(1) The Act has been declared in force in Upper Burma (except the Shan 

States) by the Burma Laws Act, 1898 (XIII of 1898). E 

(2) The Act has also been declared to be in force in British Baluchistan by the 

British Baluchistan Laws Begulation, 1890 (I of 1890), S- 3, and in 
the Angul District by the Angul District Begulation, 1894 (I of 1894), 
S. 3. F 

(3) It has been declared in force in the Santhal Parganas by notification under 

S. 3 of the Santhal Parganas Settlement Begulation (HI of 1872) as 
amended by the Santhal Parganas Justice and Laws Begulation, 
1899 (III of 1899). H 

(6) History of the Act. 

The history of this enactnaent (Act VII of 1889) goes back to 1881. In that 
year a proposal was made that Act XXVII of 1860 and the Court-fees 
Act should be amended so as to impose upon a person taking out a 
certificate a fee of two per cent upon the entire value of the estate 



Act YII of 1889 (STJCCESSION ceetificate). 

QenQvzX— (Continued), 

of the deceased t The proposal was based on three grounds:* -first, 
that the lower fee taken on certificates under Act XXVII of 1860 
tempted persons to substitute the certificate procedure for the more 
perfect system of taking out administration ; second, that the system 
of certificates gave an advantage to some classes of the community over 
others, who could proceed only by the regular system of administration; 
and, third, that the grant of a certificate was by large classes of the 
community regarded, though erroneously, as equivalent to the 
establishment of a representative title as against the world. 

These proposals were referred to Local Governments in April, 1881, but tbe 
weight of local authority was against giving any new character to the 
Certificate Act; it was considered that the mass of the people were not 
ripe for the imposition of a regular system of administration as a con- 
dition precedent to the realization of the deceased’s debts- But it was 
shown that the neglect and evasion of the law which were among the 
grounds of the above proposals were extremely common. Thougb 
the law nominally imposed a two per cent duty, it practically left it 
quite optional with tbe payer whether he should pay it or not. 

First of all, a person could obtain a certificate on a valuation of Rs. 20 only, 
and having got it could apply it to tbe collection of a debt of 
Rs. 20,000. The Court-fees Act, indeed, laid down that the holder had 
to file an account after a year ; but the provision was not effective, 
and, as a matter of fact, was continually evaded. So also it was 
found that applicants occasionally pursued their cases in the Court 
so far as to have themselves declared entitled to a certificate, but 
stopped at that point in order to avoid payment of the duty required 
upon its actual issue. And the law itself contained an express pro- 
vision against absence of certificate being considered a disqualification 
even in the case of a refractory debtor sued in Court ; for it is pro- 
vided that the Court should not admit the plea unless it considered it 
was founded upon a real doubt as to the title of the claimant. 

To remedy these defects in the law, Major Baring introduced in the Imperial 
Legislative Council in March, 1883, a Bill to amend Act XXVII of 
1860. The main provision of the Bill was that the certificate should 
be a certificate for the collection only of such debts as were specifi- 
cally enumerated in it. Following out the principle that there should 
be no compulsory administration, the Bill was so worded that the 
certificate holder was not obliged to take out a certificate for, or pay 
duty upon, debts which he believed he could amicably collect 
without one, but he could not sue for any debt unless it was 
first expressly included, and of course he had a strong motive to 
insert, and pay duty upon, any debts regarding the collection of 
which he was not quite assured. 

This Bill was referred to Local Governments, and was for the most part 
favourably reported on. Several improvements in detail were re- 
commended ; and the only objection made to it on principle was 
that the certificate should be made to compulsorily include all tbe 
debts due to the ejstate, and even the whole estate. But the Govern- 
ment was not prepared to adopt the view that no powers in respect 
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of a deceased’s estate should be given which fell short of complete 
administration ; iu fact, the primary principle of the Bill was the 
protection of debtors and not the administration of the estate. 

While this was going on, and before the Bill of 1883 had reached the stage of 
reference to a Select Committee, the Government of Bengal laid 
before the Government of India a representation regarding the absence 
of any security for the due realization of the stamp revenue both in 
the case of applicants for certificates and in the allied cases of applica- 
tions for administration and for guardianship. 

The whole question was again submitted to local authorities, executive and 
judicial, and a Bill was introduced into the Council as the outcome 
of such further amendments and suggestions as have received gene- 
ral approval. 

So far as regards the Bill relating to certificates, it will be observed that the 
Government still adhered to the voluntary principle. They had 
rejected proposals to include the whole of the debts of the estate, and 
not only those which will not be amicably settled ; they had also 
rejected proposals to attach a penalty to the non-submission of ac- 
counts, and proposals to give rewards to informers who bring to notice 
evasions in respect of valuation. And although the certificate is not 
valid for the enforced recovery of any debt not mentioned in it, the 
legislature wanted to protect any debtor who in good faith pays such 
a debt to the holder. 

The Bill was not a fiscal bill in the sense of its imposing any new duties or 
taxes, but it was expected to have the effect of increasing the revenue 
by preventing what were reported to be the frequent evasions of the 
duties prescribed by the existing law. 

In 1883, it was thought sufficient to amend the Act of 1860, but it was subse- 
quently thought best, considering the additional changes proposed 
afterwards, to abolish the old Act and substitute an entirely new 
one.” See Gazette of India, 25th August, 1888, Pt. VI, pp. 92, 

. 93., H, 

(7) Defects in the old law — Reasons for the passing of Act YII of 1889. 

The law existing at the time of the passing of Act VII of 1839 regarding the 
grant of certificates was contained in Act XXVII of 1860, but that 
Act did not provide either for a stamp-duty or for the entry in the 
certificate of the debts to be collected. In the Court-fees Act, VII of 
1870, schedule I, article 12, it was provided that a duty of 2 per cent 
should be levied on the amount or value of the property in respect of 
which the certificate is granted, and it was further provided that the 
person to whom the certificate was granted, if the efiect to be dealt 
with exceeded Rs. 1,000 in value, should, after the expiration of twelve 
months from the granting of the certificate, and at such other dates 
as the Court might require, file a statement on oath of all moneys 
recovered or realised by him under the certificate. The latter provi- 
sion had been to a great extent a dead letter. The person wishing to 
obtain a certificate entered, in the first instance, only a portion of the 
debts due to the estate, obtained a certificate entitling him to collect 
all the debts due to the estate, collected under the certificate, neg- 
lected to certify to the Oouyt the total amount of debts collected, and 
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in that way escaped payment of a large portion of the fee which the 
law intended him to pay. 

“ Evasion had also been facilitated by the provisions of S. 2 of Act XXVII 
of 1860, which enabled a person not holding a certificate to recover 
a debt in Court if the Court was satisfied that payment of the debt 
was withheld from fraudulent and vexatious motives and not from any 
reasonable doubt as to the party entitled. 

It was therefore provided in S. 6 of Act VII of 1889 that an application 
for a certificate must set forth the debts and securities in respect of 
which the certificate is applied for; and under S. 14 (1) such 
application must be accompanied by the deposit of the proper amount 
of fee, 

“ If the person applying for the certificate omits to enter any debt or security 
in his application, whether he does so through oversight or inten- 
tionally, and finds thereafter that he cannot collect the debt or deal 
with the security because it has not been so entered, he will be at 

liberty to apply to the Court to extend the certificate to such debt or 

security, but in such case he will be required to pay 3 per cent, on its 
amount instead of 2 per cent. This provision will have the effect of 
preventing an applicant from speculating on the possibility of being 
able to collect debts without entering them in his application and 
paying the proper fee. If an applicant chooses to speculate in this 
way, he will run the risk of having to pay 3 instead of 2 per cent. 
See Gazette of India, 16th March, 1889, Pt, VI, pp. 48 — 64. 

(8) Object of the enactment, 

“ The Act is not designed to furnish a complete system of administration of 
estates, but rather to give security to those who are called upon to 
pay debts to the representatives of deceased persons in the absence of 
probate or letters of administration. In this country, where the 
personal law varies so greatly, according to the origin or religion of 
the individual, it is necessary that some simple method should exist 
whereby debtors to a deceased creditor may be certified that they will 
not be called upon to pay their debts more than once. If a will is 
left and probate obtained, or if letters of administration are taken out, 
they have this security by paying the debts to the executor or 
administrator ; but these cases are comparatively few, and, where the 
succession is disputed, the debts either remain unpaid or the debtor 
runs the risk of paying the wrong person. To obviate this difficulty 
a system was long ago introduced of granting certificates to persons 
claiming to be the representatives of deceased Hindus, Muhamma- 
dans and others not usually designated as British Subjects,’’ which 
served the double object (1) of conclusively establishing the represen- 
tative title of the holder against all debtors to the deceased, and 
(2) of affording full indemnity to all debtors paying their debts to 
the person in whose favour the certificate had been granted. 

Act XXVII of I860 was passed embodying the then existing law in British 
India generally, though Bombay had still in Eegulation VIII of 1827, 
a special system of its own, which gave to the certificate holder rather 
more extensive powers, and privileges than he enjoyed in other pro- 
vinces, The present enactment also in deference to the wishes of the 
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Bombay Go veromeut has left; this Begnlat ion imrepeaied, tliough 
modifying it in certain respects ; while it has absolutely repealed Act 
XXVII of 1860. Gazette of India, 16th March, 1889, Pt, VI, 
■pp., 18— 54. ■ I 

(9) Seasons for the passing of the present enactment. 

“ Theoretically under Act XXVII of 1860, no Hindu or Muhammadan could 
have the benefit of the aid of the Courts to enable him to collect debts 
as representative of a deceased person without obtaining a certificate 
and paying duty upon the amount of outstanding debts due to the 
esUte. But in practice the result to the State in the way of taxation 
was very small, (i) The first source of evasion was that the Court might 
dispense with the certificate if it thought the objection of the debtor 
to the creditor’s title was frivolous. This was very largely done by 
some Courts, (ii) Secondly, the applicant for the certificate seldom 
or never put down anything like the real amount of the outstandings 
of the estate. Having got the certificate upon a small payment, he 
proceeded to collect very large amounts of outstandings, (iii) Thirdly, 
the applicant often used to get an order for a certificate and then 
never pay the duty or take out the certificate, but show the debtor a 
copy of the order as a proof of the title and collect on the strength 
of this. The Act was intended to remedy these defects. Bee Gazette 
of India, 16th March, 1889, Pt, VI, pp. 48—61. J 

(10) Certificate of administration— Act XXYII of 1860— Object of Act— Trustees. 

(a) The object of Act XXVII of 1860, is, not to enable parties to litigate 
questions of disputed title, but to enable debtors to pay the debts due 
by them with safety to the representatives of deceased Hindus and 
others ; and to facilitate the collection of such debts by removing all 
doubts as to the legal title to demand and receive the same. In 
other words, the objects of the Act are to enable debtors to get 
su-fficient acquittances when they pay money due to the estate of a 
deceased ; and to preserve that estate from loss by giving some one the 
right to collect the debts, lest they should be lost, e,g.^ by the opera- 
tion of the law of limitation. The holder of a certificate is a trustee 
liable to account for the monies received by him to the legal heirs or 
representatives of the deceased. 8 0. 868. K 

(h) The appointment of a person to give a valid discharge to debtors of estates 
of deceased persons, and not the determination of nice and intricate 
questions of title to such estates, is the object of the Act. 30 0. 581 .Ij 

(11) Substitute of deceased plaintiff’s representatiYc, Applicability of Act to. 

Whether the Act would apply not only to the case of a person claiming by 
succession to the original creditor, but also to a case where, upon 
the death of such person during pendency of suit, another person is 
substituted as plaintifi in his place, is an open question. 22 C. 143 
(151). M 

(12) Applicability of Act to award. 

An award passed by arbitrators appointed without the intervention of Court 
may be filed in Court without a succession certificate under this Act. 
16 B. 240. N 
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Qen^vaX---(Ooncluded). 

(13) Reference of enquiry to Siibordinate Courts. 

(а) District Judges iu tlie Bombay Presidency ougbt not to refer applications 

under Special Acts (such as this Act, Act X of 1870, &o.) to Assistant 
Judges for disposal. 16 B. 277 (281). ^ 

(б) Although the expression “miscellaneous applications” in S. 16 of the Bom- 

bay Civil Courts’ Act (XIV of 1869) may be large enough to include 
references by the Collector under the Land Acquisition Act (X of 1870), 
the latter part of S. 16, as it stood before that section was amend- 
ed by Acts VII of 1889 and VIII of 1890, indicates that it was not 

the intention of the Legislature to empower a District Judge to refer to 
an Assistant Judge applications under special Acts for disposal. 16 E, 

,277. ■ . P 

(14) Applicability of Act to Village Courts. 

The provisions of the Act apply to suits in Village MunsiSs’ Courts in the 
Aladras Presidency. 21 AI. 115, Q 

(16) Inquiry as to existence of debt, 

(rt) There is no law or authority which requires a Court to find whether the 
debts alleged to be due to the estate of a deceased person are really 
due or not as a preliminary condition of the grant of a certificate 
under the Succession Certificate Act, 1889. 6 Bom. L.R. 721 = 28 B. 
119. R 

(6) The Succession Certificate Act, 1889, is intended for the protection of debt- 
ors, which means that where a debtor of a deceased person either 
voluntarily pays his debt to a person holding a certificate under the 
Act, or is compelled by the decree of the Court to pay it to that person, 
he is lawfully discharged . There is nothing in the Act which either 
expressly or by necessary implication requires the Court granting a 
certificate to hold an inquiry into the existence of any debt alleged 
by the person applying to be due as a preliminary condition of the 
grant. All that a Court has to do under the Act is to ascertain the 
right of a person to a certificate apart from the question of the exist- 
ence or non-existence of the debts in respect of which he applies. 
5 Bom. L.R. 721 = 28 B, 119 S 

(16) RetrospectiYe operation of Act. 

The Act does not take away vested rights. It does not compel the production 
of a certificate of succession in suits instituted before the Act came 
into force, 16 AL 64 (66). T 


Title, commence- 
ment, extent and 
application. 


1. (l) This Act may be called the Succession 

Certificate Act, 1889. 


(2) It shall come into force on the first day of May, 1889 ; and 

(3) It extends to the whole of British India {inclusive of Uiyper 
Burma except the Shan States) ; 

(4) But a certificate shall not be granted thereunder with respect 
to any debt or security to which a right can be established by probate 
or letters of administration under the Indian Succession Act, 1865, or by 
probate of a will to which the Hindu Wills Act, 1870, applies, or by 
letters of administration with a copy of such a will annexed 


S. l3 Act ¥II of 1889 {succession cbetifioate), S 

(Notes). 

British India.^* 

Repeal of certain terms. 

The words “ inclusive of Upper Burma, except the Shan States,” after the words 
“ British India” in S. 1 (3) were repealed by the 6th schedule to the 
Burma Laws Act, 1898 ( XIII of 1898). U; 

2.— ‘*C/. 

(1) De¥!see’s right to take out certificate. 

This clause does not prohibit the grant of a certificate to an applicant under 
the will of a deceased. If the will is held to be genuine in a contest 
between the parties and if the Hindu Wills Act does not apply to it, 

the Court must grant the certificate. 18 B. 608 *, 16 B. 712. ¥ 

(2) Will, application for a certificate under. 

Clause 4 of section 1 of the Succession Certificate Act (VII of 1889) does not 
preclude an applicant from obtaining a certificate under the will of 
the deceased. 18 B. 608. W 

(3) Application by executor for succession certificate — Will disputed — Jurisdiction 
to decide genuineness of will— Remand— Duty of Judge — Executor whether 
bound to take out probate. 

The executors under a certain Will applied to the District Court for a certifi- 
cate of administration under S. 6 of Act VII of 1889 to enable them 
to collect the debts due to the testator. The genuineness of the 

Will was disputed by a lady who applied for a certificate on the 

ground that she was the heir of the deceased. The District Judge 
rejected the applications on the ground that the validity of the Will 
could not be settled in a summary proceeding. 

Held, remanding the suit for re-hearing, that the Judge had jurisdiction to 
decide upon the genuineness of the Will. 

At the re-hearing, the heir of the deceased withdrew her application and the 
Judge held that, as the certificate was claimed by the executors as 
such, probate of the Will should be taken out and he therefore 
refused the application. 

Held, on appeal, that the duty of the Judge in carrying out the remand order 
of the High Court was confined exclusively to determining whether 
the applicant or the heir was entitled to the certificate, and that he 
could not refuse the certificate, simply because the applicants might 
have asked for probate, as the case did not fall under S. 1, ol. 1 (4) of 
the SuGcession Certificate Act. 16 B, 712. X 

(4) Will— Probate, necessity to take out. 

(ci) The last portion of the 4th clause to this section refers to a Will to which 
neither the Indian Succession Act nor the Hindu Wills Act applies. 
2 A.L.J, 126. Y 

(b) Consequently where a Hindu testator residing in the United Provinces left a 
will, held that there was nothing to prevent the devisee from applying 
for a succession certificate to collect the debts of the deceased. (Ibid). Z 

N.B. — “Nothing in this sub-section shall be deemed to prevent the grant of a 
certificate to any person claiming to be entitled to the efiects of a 
deceased Native Christian, or to any part thereof, with respect to any 
debt or security, by reason that a right thereto can be established by 
letters of administration under the Indian Succession Act, 1865,” 
Vide the Native Christian Administration of Estates Act, 1901 (VII 
of 1901), S. 6. A 
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2, (1) The enactments specified in the first sche- 
dule are repealed to the extent mentioned in the third 
column thereof. 

(2) But nothing in this Act shall affect any certificate granted 
before the commencement of this Act under Act XXVII of 1860 or any 
enactment repealed by that Act. 

(3) Any enactment except this Act and section 152 of the Probate 
and Administration Act, 1881, or any document, referring to any enact- 
ment repealed by this Act shall, so far as may be, be construed to refer 
to this Act or to the corresponding portion thereof. 

^ ^ 3, In this Act, unless there is something repug- 

Denmtions. . 

nant in the subject or context, — 

(1) “District Court,” ^ subject to the other provisions of this Act 
and to the provisions of proviso (5) to section 23 of the Punjab Courts 
Act, 1884, and of any other like enactment for the time being in force, 
means a Court presided over by a District Judge : and 

(2) “ security ”2 means— 

(a) any promissory note, debenture, stock or other security of the 

Government of India ; 

(b) any bond, debenture or annuity charged by the Imperial Parlia- 

ment on the revenues of India ; 

(c) any stock or debenture of, or share in, a company or other in- 

corporated institution ; 

(d) any debenture or other security for money issued by, or on 
behalf of, a local authority ; 

(e) any other security which the Governor General in Council may, 

by notification in the Gazette of hidia, declare to be a security 
for purposes of this Act. 

(Notes). 

I, District Court** 

Agent to Governoi*, Yizagapatam, if a District Judge. 

(a) S. 2, cl. (12) of the General Clauses Act of 1868, defines a District Judge as 

the Judge of a Principal Civil Court of Original Jurisdiction. 31 M. 
362-3 M.L.T. 264-18 M.L.J. 252. B 

(b) Under S. 3 of Act XXIV of 1839 and rule X, cl. (4) of the rules framed 

thereunder, the Agent is the Judge of the Principal Court of Civil 
Jurisdiction within the Agency. The Agent is, therefore, a District 
Judge within the definition in S. 2, cl. (12) of the General Clauses Act, 
of 1858. {Ibid)» G 

(c) The General Clauses Act of 1868 having been in force in 1889, when this 

Act was passed, the Agent to the Governor, Vizagapatam, was Iwld to 
be District Judge and the Court presided over by him to be a District 
Court as defined in this section. (Ibid), D 
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2.-^** Security,^ * 

Deposit Ie batik,, not Included in definition. ' ■ 

The amounli in deposit in a Bank is not “security” within the definition 
of the word in cl. (2) of this section. 28 A. 477 = A.W.hi. (1906), 94, D1 

Proof of represent- 
ative title a condi- 
tion precedent to re- 
covery through the (l) No Court shall- — 

Court of debts from 
debtors of deceased 
persons.' 

(a) pass a decree against a debtor of a deceased person for pay- 
ment of his debt^ to a person claiming to be entitled to the 
effects of the deceased person ^ or to any part thereof, or 
(h) proceed, upon an application of a person claiming to be so 
entitled, to execute against such a debtor ^ a decree or order 
for the payment of his debt, 

except on the production, by the person so claiming, of — 

(i) a probate or letters of administration evidencing the grant to 

him of administration to the estate of the deceased, or 

(ii) a certificate granted under section 36 or section 37 of the 
Administrator General’s Act, 1874^, and having the debt 
mentioned therein, or 

(iii) a certificate granted under this Act^ , and having the debt 
specified therein or 

(iv) a certificate granted under Act XXVII of 1860 or an enact- 
ment repealed by that Act, or 

(v) a certificate granted under the Regulation of the Bombay 

Code No. YIII of 1827 and, if granted after the commence- 
ment of this Act, having the debt specified therein. 

(2) The word “ debt ” in sub-section (l) includes any debt except 
rent , revenue or profits payable in respect of land used for agricultural 
purposes. 

(Notes). 

(General). 

N.B, — In revising this section the Select Committee had regard to the case 
reported in I.L.B. 13 C. 47. 

(1) Scope of section. 

(а) The section is applicable even to suits instituted before the introduction 

of the Act. 16 A. 259 (F.B.). E 

(б) The Act does not apply to applications made before, but pending at, the 

time at which it came into force. 15 B. 79 (81). C/, 16 A. 269, 
as to suits. F 

(o) But, if previous applications had been disposed of and a fresh application 
for execution is put, in after this Act came into force, a certificate 
ought to be produced, 15 B, 265* Cl 
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General — {Continued). 

(2) Object of section— Certificate eYideiice of heirship. 

This Act was passed principally for the protection of honest debtors. The 
debtor is entitled before payment to ask that the person demanding 
payment should satisfy him either that he is the heir of the person 
who lent the money entitled to receive re-payment, or that he is 
entitled as having been an owner of the money lent, before the death 
of the lender. In the former case the succession certificate is the 
proper evidence. 30 M, 454 = 17 M.L.J. 367. 

(3) Retrospectiye operation of Act. 

(а) The Act is not retrospective. It does not apply to applications for execution 

pending at date of its introduction. It applies only to applications 
for execution put in after its introduction. 14 458 ; 1 M.L. J . 602. 

See also 15 B. 79. I 

{b) The general rule as stated in Wright v. Hale (6 H. aiidN. 227) and in 
Kimbray v. Draper (3,Q.B. 160) is, that, w^en an enactment takes 
away a vested right, it does not apply to existing rights, but when 
it deals with procedure or regulates practice only it applies to all 
actions pending as well as future. In O.M.P. 416 of 1889, it was held 
that the Act did not apply to an application to execute a decree which 
was pending at. the date of the passing of the Act (14 M. 458). In 
the case before us the plaintiffs had a vested right to a decision in the 
suit already instituted by them in accordance withthe law as it exist- 
ed when the suit was instituted, and that right would certainly he 
curtailed if the Act subsequently passed were applied to it. 16 M. 
64 (66). J 

(4) Construction of section. 

This section distinctly and peremptorily forbids any Court from passing 
a decree against a debtor of a deceased person for payment of his 
debt, except on production, by the claimant, of probate or letters of 
administration. A decree would be “against the debtor ” when pass- 
ed, al though he consented to it. 15: B. 105. K 

(5) Certificate not necessary for commencement of suits. 

{a) The production of a Succession Certificate is not a condition precedent to 
the institution of a suit or the presentation of an application to sue 
in forma pauperis. 16 M. 454. L 

(б) It is not an imperative condition precedent to the institution of a suit by 

the legal representative of a deceased person, for a debt due to his 
estate, that such legal representative should first obtain a certificate 
under Act XXV'II of 1860. 4 A. 485 = 2 A.W.N. 122. M 

(6) Certificate when necessary, 

(a) The production of a certificate of heirship under Act XXVII of 1860 is not 

a condition precedent to the institution of a suit by a person claim- 
ing to be the legal representative of a deceased creditor. 10 B. 107, N 

(b) But the Court may require^the plaintiff to obtain such a certificate, if it 

entertains any reasonable doubt as to the person entitled to the pay- 
ment (Bom. P. J, 1884, p. 218, E) 10 B. 107, 0 
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(7) CeFtillcate not necessary for continuing a suit already instituted. 

A suit commenced by a deceased plaintiff may be continued by Ms legal 
representative without a certificate ; all that the law requires being 
that the representation should be complete before decree. 16B. 519. P 

(8) Certificate necessary even for passing a decree on compromise. 

A compromise-decree for payment of money is one ‘'against* the debtor. 
Before the passing of such decree, a certificate ought to be produced, 

15 E. 105. Q 

(9) Section applicable to suits instituted before coming into force of Act. 

S. 4 of Act Vtl of 1889 made no change in the substantive law, but enacted 
merely a rule of procedure. Inasmuch, therefore, as “no one has a 
vested right in any particular form of procedure ” the above men- 
tioned section is applicable to suits instituted before the coming into 
force of Act VII of 1889. 16 A. 259. (6 A. 262, F ; 3 Ch. B. 69 ; 

4 Oh. D. 752 ; 6 H. and N. 227, B). But see 29 M. 77 ; 26 0. 839 ; 

4 G.W.N. 558; 28B. 630. R 

(10) Whether the Act would apply to the case of a person who has been substitut- 
ed as plaintiff. 

to — for one who having taken out a certificate has died pending the 

suit, see 22 0. 143. S 

I.—** No Court shall pass a decree against a debtor for the payment 

of his debt ** 

(i) MORTGAGE DEBTS. 

CALCUTTA. 

(1) Suit for sale of mortgaged property. 

(а) The section has no application to a suit for sale on the mortgage. So, the 

heirs of a mortgagee seeking relief against the mortgaged property 
alone need not take out a certificate under the Act. 19 0. 336 iFol.^ in 
26 0. 839 = 4 C.W.N. 558; 28 B. 630 ; 22 C. 143 ; 12 G.W.N. 146; Diss., 

16 A. 259 = 14 A. W.N. 74], T 

(б) The following observations of their Lordships may also be noted : — “ S. 4 

says: ‘No Court shall pass a decree against a debtor for payment 
of his debt,’ and so on. A mortgagee might ask for a decree against 
the person of the debtor, but the Court is not bound to make a per- 
sonal decree; it might, if the facts permit, make a decree only against 
the property mortgaged by the defendant ; and, in the circumstances 
of the present case, it was quite open to the Court of first instance- 
in fact, it was its duty — to refrain from making a personal decree 
and to pass a decree charging the property in the hands of the defend- 
ants for satisfaction of the claim of the plaintifis. The relief that 
the plaintifis asked for in the suit was not for recovery of the debt, 
but as observed by Sir Barnes Peacock in the Pull Bench decision in 
B.L-R. Sup. Vol., 879=9 W.R. 170, it was a suit for the recovery of 
an interest in immoveable property. A suit to enforce a charge 
against immoveable property is a suit for the recovery of an interest 
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Calcutta — {Continued). 

in immoveable property ; and if that be the correct view to take, it 
seems to be obvious that the plaintiffs were entitled, notwithstanding 
the absence of a certificate under the Succession Certificate Act, to 
sustain the decree that had been pronounced in their favour by the 
Court of first instance, that being a decree charging the immoveable 
property.” 19 Q.dB6, followed in 22 0. im (UO). U 

(2) Mortgage decree—Suit by assignee of mortgagee for sale. 

The assignee of a property mortgaged is not a debtor within the meaning of 
this section ; and a mortgagee praying for the sale of the property, and 
asking for no relief personally against the mortgagor, is not bound to 
take out a certificate under that Act before he can obtain a decree. 
19 C. 336 (15 0. 54, P.; 13 G. 47, jD.). ¥ 

(3) Suit on mortgage bond by heir. 

A mortgage bond was executed by the defendant in favour of H, who died, leav- 
ing two sons, J and S, the elder of whom, J, took out a certificate to 
collect the debts of his father, and instituted a suit on the bond in which 
he asked both for sale of the mortgaged property and for a personal 
decree against the defendant. Whilst the suit was pending J died, 
and S was allowed to be substituted in his place as plaintiff. A decree 
was made for sale of the property, but the personal relief was not 
granted, as it was held to be barred by lapse of time : Held, that this 
was not “a decree againsta debtor for payment of his debt” within the 
meaning of S. 4 of the Succession Certificate Act (VII of 1889), (15 0. 
54 ; 39 0. 336, Appr .) ; the suit was, therefore, maintainable notwith- 
standing that no certificate had been taken out by S. Held also that 
it is doubtful whether that Act would apply at all to the case of a per- 
son who has been substituted as plaintiff for one who having taken out 
a certificate has died pending the suit. 22 C. 143. W 

(4) Application for execution by the original mortgagee—Subsequent proceedings 
by his heirs— Succession certificate, if necessary. 

(a) Where a mortgagee obtained a decree upon his mortgage and after insti- 

tuting execution proceedings died while the same were pending, and 
his legal representatives were substituted in his place : Held that 
S. 4 of the Succession Certificate Act did not apply, and the fact 
that the legal representatives bad not obtained a succession certi- 
ficate did not debar them, from proceeding with the execution, 
4 C.W.N. 558 = 26 0. 839 (15 G. 54 ; 19 0. 336 ; 22 0. 143, F. and 
16 A. 259, D.). X 

(b) S. 4, sub-sec. 1, cl. (b) does not apply to a case where the Court had com- 

menced proceedings originally upon the application of the creditor 
himself, but, during the pendency of the execution proceedings, the 
creditor dies and his legal representatives are brought on the record. 
26 0. 839 = 4 C.W.N. 659 (22 C. 143, B.). Y 

(5) Personal decree against mortgagor— Necessity for certificate. 

[a) Having regard to S. 4 of the Succession Certificate Act, the Court cannot 
pass any decree under S. 90 of the T.P. Act in favour of the represent- 
ative of the mortgagee^ if no certificate has been granted to him. 
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No Court, stall pass a decree against a debtor for the payment 
of Ms debtJ^—iGontimied). 

(I) MORTGAGE DEBTS-(Co5i^m?ied), 

CALCUTTA— . 

(1)) And the grant of a certificate subsequent to the passing of the decree under 
S. 90 of the T. P. Act, will not validate such a decree. (Ibid,) A 

6) Application hy heir of mortgagee for supplementary decree under S. 90 of the 
T. P. Act. 

Where after a preliminary decree had been made in a mortgage suit, the mort- 
gagee died, and his sons got themselves substituted on the record and 
an order absolute was made in their favour, but the proceeds of the 
sale proving insufficient, they applied for a personal decree for the 
balance under S. 90 of the T.P. Act, held that, until the applicants 
obtained a certificate under the Succession Certificate Act, no such 
decree could be made in their favour. 12 C.W.H. 145 = 7 O.L.J. 658, B 

(7) Suit for mortgage-money, security becoming impaired. 

(a) When the representatives of a usufructuary mortgagee sue to recover the 

mortgage-money from the mortgagor personally by reason of the 
mortgage-security becoming impaired by subsequent events, no suc- 
cession certificate need be produced. 28 C. 246 ; 5 O.W.N. 607. C 

(b) A executed a usufructuary mortgage in favour of B, under which B was 

not entitled to sue for the mortgage-money so long as the property 
continued in his possession. After B’s death, the heirs of B were 
deprived of a portion of the security at the instance of a third party 
who successfully claimed a paramount title to that portion of the pro- 
perty. The heirs of B sued to recover the mortgage debt from the 
mortgagor personally. Held that S. 4 of the Succession Certificate 
Act had no application to the case and the suit was maintainable 
without a certificate as the heirs of B were not suing to recover a 
debt due to the deceased mortgagee. 5 C.W.N. 607 = 28 0. 246. D 

(8) Right to sue without certificate— Death, daring execution proceedings, of the 
original mortgagee, and substitution of his heir. 

(а) S. 4 of the Succession Certificate Act (VII of 1889) is not a bar to execution 

proceedings instituted on a mortgage-decree upon the application of 
the original mortgagee, by reason of the original mortgagee having 
died during the pendency of the proceedings, and his legal represent- 
atives who were substituted in his place not having produced any 
succession certificate. 26 0. 839 (16 A. 259, Diss.), E 

(б) Their Lordships observed as follows ; — S. 4, sub-sec. 1, cl. (6), can 

have no application to the present case. For that clause provides 
that no Court shall “proceed upon the application of a person claim- 
ing to be entitled te the effects of a deceased person ” to execute 
against a debtor of such deceased person a decree or order for the 
payment of his debt. Now, in the present case, the Court was 
not proceeding upon the application of a person claiming to be 
entitled to the effects of a deceased person, but was proceeding 
originally upon the application of the creditor himself , and it was only 
during the pendency of the execution proceedings that the original 
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No Court shall pass a decree against a debtor for the payment 
of his debt,**— (Continued). 

(i) MORTOAOE DEBTS— (Contaed). 

Calcutta— (C oncMei?) . 

mortgagi^e, decree-holder, died, and his legal representatives, the pre- 
sent respondents, were brought on the record. In such a case we do 
not think that S. A of the Succession Certificate Act was any bar to 
the Court proceeding with the execution.” 26 0, 839 (84:1), F 

ALLAHABAD. 

(1) Mortgage— Necessity for certificate. 

This section applies to suits for sale under S. 88 of the Transfer of Property 
Act, 1882. 16 A. 259 (F.B.) ; (16 M. 64, DisU 19 C. 336, Hiss.). 0 
In the above case their Lordship observed as follows Money lent 
on security of a mortgage is a debt due from the mortgagor to 
the mortgagee, although from the terms of the contract it may 
not be recoverable from the mortgagor personally or except by 
a decree for sale of the mortgaged property. A mortgagee who 
brings his suit for sale is bringing his suit against his debtor, 
the mortgagor, for payment of his debt, and the decree which 
he seeks in that suit is a decree for payment of his debt by sale 
of the mortgaged property. A decree for sale under S. 88 of 
Act IV of 1882 (The Transfer of Property Act, 1882) orders that an 
account be taken of what will be due to the plaintiff for principal and 
interest on the mortgage, ’ ’ or the decree for sale declares “ the amount 
so due at the date of such decree.” The decree for sale also orders 
that in default of the defendant paying the amount found or 
declared to be due, “the mortgaged property or a sufficient part 
thereof be sold and that the proceeds of the sale (after defraying there- 
out the expenses of the sale) be paid into Court and applied in pay- 
ment of what is so found due to the plaintiff, &o.” S. 88 of the Trans- 
fer of Property Act appears to us to show that a suit for sale is a suit 
in which, if the plaintiff succeeds, the decree which the Court passes is 
one form of a decree for payment of a debt. It may be that the pro- 
ceeds of the sale may not be sufficient to discharge such debt, and in 
that case the mortgagee has recourse to S. 90 of the same Act when 
that section applies. In our opinion S, 4 of Act VIT of 1889 
applies to suits for sale under S. 88 of the Transfer of Property Act, 
1882. A mortgagor needs, as much protection as any other debtor 
when sued for a debt by a person claiming to be entitled to the effects 
of his deceased creditor, 16 A. 259 (267). 

In the above case their Lordships distinguished the decision of the Madras 
High Court in 16 M. 64 in the following terms :■ — “ The Madras case 
was for foreclosure of a mortgage, and we think that there can be no 
doubt that a suit for foreclosure of a mortgage could not in any sense 
be considered as a suit for a decree for payment of a debt.” 

N.B.— The conflict between the Calcutta and Allahabad cases (22 C. 143 and 
16 A. 259) was noticed in 7 M.L.J. 100, but was not decided as it was 
found for some other reason that no certificate was required in that 
case. Dr. Rashbehari Ghose makes the following observations on 
this point in his Law of Mortgage in India (3rd edition, pp. 84 — 
88) 
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of his debt **---{Go7itmued). 

(!) MORTGAGE DEBT S-{Continued). 

ALLAH AB AD— . 

“ The distinction made by the learned Judges of the Allahabad High Court 
between a decree for sale and one for foreclosure rests upon a very 
doubtful foundation. The learned Judges say : ‘ There can be no 
doubt that a suit for foreclosure of a mortgage could not, in any sense, 
be considered as a suit for a decree for payment of a debt,* But the 
form of a decree for foreclosure under the Transfer of Property Act 
also contains a directioneto the defendant to pay the amount due to 
the mortgagee, the only difierence being that in a foreclosure action, 
if the debt is not paid, the right of the mortgagor to redeem is extin- 
guished ; while in a suit for sale the proceeds are applied in payment 
of the mortgage-debt. But does this circumstance make any real 
difference ? . . . . We must also remember that in an action 

for foreclosure the Court may in a proper case direct the sale of the 
mortgaged property, and the application of the Succession Certificate 
Act should not be made to depend upon the decree which may be ulti- 
mately made by the Court in the action. It seems to me, therefore, 
that the case of 16 M. 64 and 2 M.L.J. 165, cannot be distinguished 
in principle from the Calcutta case which the learned Judges of the 
Allahabad High Court refused to follow. The applicability of the 
Succession Certificate Act should net hinge on the particular form of 
the security which may be possessed by the creditor, or the mode in 
which his rights may be worked out by the final decree by the Court. 
It is said by Chief Justice Edge that a mortgagor is entitled to as 
much protection as any other debtor, when he is sued by a person 
who claims to be entitled to the efiects of the deceased creditor. The 
remark may be perfectly true, but the protection to which the mort- 
gagor is entitled should not depend on the form of the mortgage ; and 
for this purpose it would seem to be perfectly indifierent whether the 
security is in the form of a simple mortgage, a mortgage by condi- 
tional sale, or an English mortgage.” 

U.B, j^or an instructive article on the subject, see 4 M.L.J. (Journal portion), 

p. 146. I 

MADEAS. 

(1) Suit to recoYer money by sale of property mortgaged. 

Whether a plaintifi, in a need produce a certificate under the Succession 

Certificate Act, see 20 M, 232. J 

(2) Bebt,” meaning of— Certificate when necessary and when not. 

(a) Irrespective of the actual description of relief granted, a decree for the en- 
forcement of a mortgagee’s rights as against the mortgaged property 
is not a decree for a “ debt ’ ’ within the meaning of the section ; and 
therefore no certificate is necessary with reference to this decree. 


29 M. 77 (16 A. 296, not F.), K 

(6) But it would be otherwise with reference to a personal decree for the debt^ 
and a certificate will be a condition precedent to enforce such a per- 
sonal decree. {Ibid.) L 

(3) Suit fon foreclosure. 

(aj The section does not apply to a suit for foreclosure of a mortgage. 16 M, 
64 (66). M 
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^'JVo Court s kail pass a decree against a debtor for, the payment 
of his debt*^—{G(mtmmd), 

(i) MORTGAGE DBETS-iContmued): 

HABEAS— (Concluded) , 

(^?) Their Lordships observed as follows in the cases cited above 
“ We may also observe that the decree appealed against is for foreclosure of 
the mortgage and woi one for the payment of a debt. The suit would 
be barred if it were regarded as one to recover the debt, and the direc- 
tion to pay in six months contained in the decree is given not to fix a 
personal liability for the debt, but to enable the defendants to save 
their right of redemption and to prevent its extinction by foreclosure.” 
16 M. 64(66). N 

(4) Suit by mortgagee for money or possession of mortgaged premises. 

When the son of a deceased usufructuary mortgagee sues the mortgagor for the 
money due under the mortgage or for possession of the mortgage lands 
until payment of the mortgage, no succession certificate need be pro- 
duced. In this case the suit was not based on the contract of mort- 
gage. 24 M. 22. 0 

Bombay. 

(L Suit for sale on mortgage. 

(a) S. 4 of the Succession Certificate Act (VII of 1889} limits the necessity of a 
certificate under the Act to those suits in which the Court is called 
upon to pass a personal decree against the debtor of a deceased person 
for payment of his debt; and does not apply to a suit for a sale on a 
mortgage. 28 B. 630=6 Bom. L.E. 582 (19 G. 336; 22 C. 143; 26 
C. 839,^. ;16 A. m. notF . ; 16B. 105. B.). P 

= (b) In the above case, Chandravarkar, J,, after pointing out the difierent views 
held by the Allahabad and the Bengal High Courts, proceeded as fol- 
lows: — “ There is no decision of this Court (viz., Bombay High Court) 
directly in point. Santaji Khanderaow. Bavji (15 B. 106) was a case 
where the suit was for a personal decree against the defendant and also 
for a sale of the mortgaged property, and the only point decided was 
that a consent decree is a decree against a debtor, within the meaning 
of S. 4 of the Succession Certificate Act. That decision is, however, 
useful for the purpose of the point now before us inasmuch as it was 
held there that the Succession Certificate Act was ‘intended for 
revenue purposes as well as to facilitate collection of debts-’ Being 
partly a fiscal Act, it must be construed strictly, and the words in, 
S, 4, ‘ a decree against a debtor’ must be interpreted 

to mean a personal decree.” 28 B. 630 (632). Q 

(c) After making the above observations His Lordship proceeded to examine 
the grounds of the view taken by the Allahabad High Court in the 

following terms:—” The reasoning of the Allahabad Full Bench, 
however, is that ‘money lent on the security of a mortgage .is a debt 
due from the mortgagor to the mortgagee, although from the terms of 
the contract it may not be recoverable from the mortgagor person- 
ally or except by a decree for sale of the mortgaged property., ;A 
mortgagee who brings his suit for sale is bringing his suit against his 
debtor,' the mortgagor, for payment of his debt, and the decree which 
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No "Court sbMil pass a decree against a debtor for the payment 
of his debt** — (Co^itinued), 

(i) MORTGAGE DEBTS— 

Bombay— (C onculded), 

be seeks in tbafc suit is a decree for payment of his debt by sale of the 
. mortgaged property (see 16 A. at p. 267).’ Assuming that such a suit 
is one for the payment of a debt, still theapayment has to be made not 
by the debtor but by sale of the mortgaged property . In other words, 
it is the property which the suit seeks to, and the decree does, make 
. liable, whereas what S. 4 provides is that ‘no Court shall pass a decree 
against a debtor for payment of his debt.’ It is true, as pointed out in 
their judgment by the Allahabad Full Bench, that ‘a decree for sale 
under S. 83 of Act IV of 1882 (The Transfer of Property Act, 1882), 
orders that ‘ an account be taken of what will be due to the plaintifi 
for principal and interest on the mortgage,’ or the decree for sale 
declares ‘ the amount so due at the date of such decree.’ The decree 
for sale also orders that in default of the defendant paying the amount 
found or declared to be due, ‘ the mortgaged property or a sufficient 
part thereof be sold and that the proceeds of the sale (after defraying 
thereout the expenses of the sale) be paid into Court and applied 
in payment of what is so found due to the plaintifi, etc.’ And the 
Allahabad Full Bench infer from this language of S. 88 of the Trans- 
fer of Property Act that ‘ a suit for sale is a suit in which, if the 
plaintiff succeeds, the decree which the Court passes is one form 
of a decree for payment of a debt.’ It may be a decree for payment 
of the debt, but the question is, — Payment by whom ? So long as 
the decree does not direct the defendant to pay the debt, but merely 
provides that if be does not pay, the mortgaged property shall be sold 
in satisfaction of the debt, it cannot, we think, without straining the 
language of S, 4 of the Succession Certificate Act, be said to be a 
decree against the debtor. Had the legislature intended that the 
section should apply to a suit for a sale on a mortgage, they would have 
used apt words to convey that meaning.” 28 B. (632, 633). R 

(d) Dealing with the observation of the Allahabad High Court in 16 A. 259 
that “ the mortgagor needs as much instruction as any other,” His 
Lordship proceeded as follows : — “ It may be that, as the Allahabad 
Full Bench point out, ‘ a niortgagor needs as much protection as 
any other debtor when sued for a debt by a person claiming to be 
entitled to the effects of his deceased creditor’; but, on the other hand, 
as to this question of protection, there is a difierence between a 
mortgagor who has made himself personally liable to pay and also 
mortgaged his property as security for the debt and one who has made 
the property alone security therefor. In the former case, he may be 
sued by one who may not be the legal representative of the creditor 
and in that case he may have to pay twice over, if the rightful heir 
sues without being able to recover from the wrong person if the person 
■be insolvent. In the latter, if a wrong person sues and obtains a 
decree and sells the property, the rightful heir cannot enforce pay- 
ment from the mortgagor, but must hold the property alone liable 
and the property remains liable all the same. The mortgagor is no 
loser and needs no protebtiqn.’.’ -28 B. 634, 635. S 
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Court shall pass a decree against a debtor Mr 
of bis debt **—{Oontimied). 

(ii) SUIT FOR VALUE OF MOVEABLES, 

Suit f 01? Yaiiie of moveables. 

(a) A suit for value of moveables belonging to deceased, is not one for a “ debt,” 
and no succession certificate is necessary for maintenance of such suit. 
18 M, 457 ; 5 M.Ii J. 16. T 

{h) X, a Hindu, left some sheep V7ith Y, who failed to return them. X having 
died, his widow applied for a succession certificate to enable her to 

sue Y for damages for wrongful detention of the sheep : HhZd, that no 
debt was owing by Y to X within the meaning of Succession Certificate 
Act, S, 4, sub“Seo. (2). 18 M. 457. B 

(iii) SUIT FOR REFUND OF PRICE. 

Suit for refund of price paid for goods sold but not delivered. 

(a) A suit for the refund of the price, alleged to have been paid for goods sold 

but not delivered, is a suit for the recovery of a debt within the 
meaning of Act VII of 1889, and the heir of the vendee suing for such 
refund must produce a succession certificate, 2 M.L.J. 34. ¥ 

(b) The following observations of Subramania Iyer, J., are worthy of note : — 
The claim here however is for the refund of the price alleged to have been 

paid for goods sold but not delivered. To determine the amount of 
damages in these cases, it is no doubt necessary to know what the 
contract price was, but the payment of the price has nothing to do 
with the matter, as the vendee would be entitled to recover damages 
from the vendor who has broken the contract, whether the price 
agreed has been paid by the vendee to the vendor or not. When pro- 
perty is sold and the vendor cannot perform his part of the contract, 
the ground on which the vendee is held entitled to recover the price 
paid is, that there has been a total failure of consideration (Want v. 
Stallibras, L.R. 8 Ex., 175 at p. 183 ; and Eanmnan Kamut v. 
Hamman Mandur, li.R. 18 I. A. 158). The payment of the price in 
such a case is decreed clearly by way of restitution, and not by way 
of compensation for the breach of contract. [See S. 65 of the Indian 
Contract Act, illus. (d)] . I cannot, therefore, accept the view that this 
is a claim for damages as alleged. To constitute such a sum in the 
hands of a person a debt, it is sufficient that in some way or other he 
can be compelled to pay it. (Per Coleridge, O.J. in Booth v. Trail, 12 
Q.B.D. 8 at p. 10 ; see, also, the observation of Lindley, L.J. in Webb 
V. Stenton, 31 Q.N.D. 618 at p. 526). 2 M.L.J. 34 (35, 36). W 

(iv) 5 UIT FOR ACCOUNTS. 

Suit for account— Not one for recovery of debt. 

(а) A suit for an account is not a suit for the recovery of a debt within the 

meaning of S. 4 (1) (a) of the Act. 32 C. 418. (22 M. 139, E.). X 

(б) So, where the plaintifi as heir of a deceased person sued the defendant, who 

was the latter’s agent, for an account, it was held that he was entitled 
to judgment against the defendant for an account without producing 
a succession certificate. (Ibid,) Y 
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(y) SUIT FOR DAMAOES. 

(1) Damagea foi? isioBey had and received. . 

(cf) A suife for— by the defendant for plaintiff’s use is not one for a 

“ debt,” within the meaning of the section. 15 B. 580. Z 

m In this case, T and others, who were entitled to recover from the Govern- 
ment treasury a certain sum on account of deshmukhi hak, sold it 
to B in 1873 in consideration of a debt due to him. B died in the 
year 1884. In the year 1886, T and his co-vendors themselves re- 
covered from the Government the said sum, which, under the sale- 
deed, was recoverable by B. In a suit brought by the heirs of B to 
recover the amount from T and the other executants of the sale-deed : 

Held, that a certificate under Act VII of 1889 was not required to enable the 
plaintiffs to sue. By the sale in 1873 the property in the amount of 
the Jiak sold had become vested in the deceased before his death, hut 
the defendants never became his debtors at any time, as the amount 
so assigned was not received by them from the revenue authorities 
till after his death in 1884. For wrongfully receiving it in 1886, the 
defendants could either be sued in damages by the persons entitled 
to receive the hak, or treated as their debtors and sued for money had 
and received to their use. 15 B. 580. A 

(2) Unliquidated claim. 

{a) An , as in a suit for accounts of a partnership, is not a “ debt,” 22 M. 

139. But see Judgment of Benson, J., at p. 142. B 

(b) A Muhammadan, being the son of a deceased member of a firm, brought a 
suit as his legal representative, against the surviving partners praying 
for an account of the partnership assets and for payment to him of 
the amount which might be found due to the share of the deceased. 
The plaintiff had neither letters of administration nor a succession 
certificate : Held, that the plaintiS’s claim, being unliquidated, was 
not a debt within the meaning of Succession Certificate Act, 1889, 
S. 4 (1) (a). 22 M. 139. C 

(Yi) SUIT FOR RENT. 

Rent, not debt. 

(a) Rent is not a debt. 26 G. 536=3 O.W.'N. 294. D 

(5) Where an arrear of rent fell due during the lifetime of A, whose name was 
registered under the Land Registration Act, a suit for rent by B, 
his son, for the rent due to his father, is maintainable although B’s 
name is not registered. The ” debt ” in this case being rent, no suc- 
cession certificate was necessary to entitle the plaintxS to obtain a 
decree, 3 O.W.N. 294 = 26 0. 636. * E 

(Yii) SUIT FOR DEFERRED DOWER. 

Bowen of Muhammadan wife, if a debt. 

. The dower of a Muhammadan wife, whether prompt or deferred, is a ” debt,” 
within the meaning of this section, and in a suit for its recovery 
brought by the heirs of the deceased’s wife against the husband, no 
decree can be passed in favour of the plaintiff in the absence of the 
certificate required by the Act. 30 A. 316=A.W.B[* (1908), 113 (2 G.W. 
N. 691, Viss,). See, also, 8 79. F 
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of his debt (Continued). 

■; (¥lli) DEBT ACCRUING DUE SINCE DECEASED^S DEATH. 

Debt accralng due since deceased’s death— Certificate necessary. 

(a) A debt is a sum of money which is now payable or will become payable in 
future by reason of a present obligation. 36 C. 936 = 13 G.W.N- 966 = 
10 G.L.J. 180=3 Ind. Gas. 492 (F.B.) (Overruling, 2 C.W.H-. 591). C 

(h) Therefore, in the ease of a debt existing in the life of a creditor, but which 
did not become payable until after the death of the creditor, the 
heirs of the creditor cannot obtain a decree without the production 
of a certificate under the Succession Gertifioate Act, as the word 
“ debt ” in S. 4 of the Act is applicable to a sum of money which has 
. . been promised at a future day. (Ibid.) H 

(ix) FILING AWARDS. 

Certificate not necessary for filing awards. 

B and N were undivided brothers ; N was the elder, but was the manager of 
the family property. N died leaving a widow and three sons, and 
after his death B sued the defendant to recover certain debts due to 
the family. The parties referred the dispute to three arbitrators 
appointed by them without the intervention of the Gourt and applied 
to the Court to have the arbitrator’s award filed. A question having 
arisen whether the award could be filed without a succession certi- 
ficate under Act VII of 1889 : Held that there was nothing in Act 
VII of 1889 to prevent the award being filed without a certificate. 
16 B. 241. ;iand J 

(x) APPLICATION FOR LEAVE TO [SUE IN FORMA PAUPERIS. 

Civil Procedure Code, 1882, S. 622— Order wrongly dismissing application to sue 
in forma pauperis open to revision by High Court. 

Where a Court, having jurisdiction to entertain an application presented to it 
for leave to sue in forma ^auperis^ declines to do so by reason of its 
erroneously supposing that a succession certificate, under Act VII of 
1889, was necessary before it could be entertained, the case would 
come within the principle enunciated in 11 M. 220 (F.B.) as warrant- 
ing the interference of the High Gourt under S. 622 of the Code of 
Civil Procedure. 16 M. 464. H; 

(xi) APPLICATION FOR REVIVAL OF SUIT. 

Succession-“Survivorship—AIifa Asmara Law. 

On the death of the plaintifi, his sons, who were members of a joint Hindu family, 
governed by the Mitahnhara School of Law, of which their father, the 
deceased plaintifi, was managing member, applied for the revival of 
the suit. Beldy that it was not necessary that either letters of adminis- 
tration, or a certificate under Act VII of 1889, should be obtained in 
order to entitle the applicants to ask that they may be permitted to 
proceed with the suiti . 23 G. 912, , . L 
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Court shaii pass a. decree against a debtor tor the payment 
Of his debt **^{Concluded). 

(xll)' COLLECTION OF PART' OF A DEBT* ' 

Cei?ttficate cmtiot be giYes foi? collection of pact only of a debt— Reasons./ 

(a) The plain meaning of the phrase “ his debt ” in S. 4 of the Act Is the whole 

of the debt due by the debtor to the deceased, and not a portion of that 
debt. 8 A,L J. 79 (F.B.). M 

(b) Such a meaning of the term is (i) against the canons of interpretation, for 

the natural meaning of the term '‘debt” is not a share of some one 
in that debt ; (ii) is opposed to the scheme of the Act which has been 
enacted to afiord protection to debtors, and has nothing to do with the 
convenience of the applicant or his right to or share in the debt ; (iii) 
will cause the splitting of an indivisible liability ; and (iv) will lead to 
the harassing of a debtor more than once on one cause of action and 
to multiplication of suits thereon. (Ibid.) N 

(c) Hence, no succession certificate can be granted for the collection of a part 

only of a debt. (Ibid.) 0 

{d) The only plea which favours the grant of a succession certificate for the 
collection of a portion of a debt is based on sympathy with the appli- 
cant. It may be urged that it will be a great hardship to make an 
applicant, who is entitled to a fractional share of a debt only to pay 
duty upon the whole of that debt. This, however, is a matter of 
pure sentiment and, in the absence of an express rule of law to that 
effect, Courts of justice can take no notice of the hardships and the 
more so when there are considerations which point the other way. 
[Ibid.) P 

(e) Nor does Art. 12 of Sch. I of the Court Fees Act in any way support the view 
that a succession certificate for a portion of a debt can be granted. The 
ascertainment of the amount of the debt mentioned in this article is the 
, . ascertainment of the amount of the whole debt and not of the share of 

the applicant therein. It is the ascertainment which an accountant 
would make. Juristic facts which may afiect the debt or any portion 
of it, such as the absence of right to the debt in the applicant, fraud, 
limitation, the absence of cause of action or the like, cannot be taken 
into account in ascertaining its amount for the purpose of obtaining a 
succession certificate. The determination of such facts is the exclu- 
sive function of a Court of Justioe in a regular, suit and may often 
involve intricate and difScult questions of law and facts w hich are not 
to be decided in a summary proceeding. {Ibid), Q 

2,—** Person claiming to be entitled to the effects of the deceased 

person etc,** 

A.— WHO ARB PERSONS GLAIMINO TO BE SO ENTITLED. 

(1) Purchaser at Court auction of a debt due to his deceased judgment-debtor. 

A purchaser at Court-auction cf a debt due to his deceased judgment-debtor is 
a person claiming to be entitled to the latter’s effects, and is entitled 
to take out a certificate. 18 B. 315. ■ R 
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claiming' to he entitled to the effects nf: the deceased 
person etc. {Continued) . 

A.— WHO ARE PERSONS CLAIMING TO BE SO ENTITLED— (ConcM^). 

(2) Heiu of deceased partnei? suing for recoYery of partnership debt. 

If the heir of a deceased partner sues for recovery of a partnership-debt in con- 
junction with a surviving partner, the heir of the deceased partner 
ought to produce a certificate, unless it appears on the face of the 
document itself that the debt was a partnership-debt. 17 M. 108. S 

(8) Sons of deceased partners. 

In the case of a promissory note given to a firm of two undivided Hindu 
brothers, both deceased, no suit could be maintained thereon by their 
sons except on the production of letters of administration or succession 
certificate. 17 M. 147. 

N,B,— 18 C. 86, where the applicability of S. 45 of the Contract Act and of 
the Succession Certificate Act to the case of a family partner under 
the Mitakshara was doubted. 

Compare, also, 22 0. 143 ; 16 A. 259 ; 22 M. 380 ; 7 M.L.J. 100 ; 1 M.L.J. 679 ; 
2 M.LJ. 165 ; 20 M. 378 ; 7 M.L.J. 195. T 

(4) Successor to impartible zamindari — Debts due to predecessor. Certificate 
necessary for collection of. 

The successor to an impartible estate is not a co-owner with his predecessor in 
the money due to the latter before his death ; but he derives his title 
to such debts only at the death of his predecessor as part of such 
predecessor’s efiects. He cannot therefore recover them without 
obtaining a certificate under this Act. 30 M. 454 = 17 M.LJ. 367, 
But see, also, 7 Ind. Cas. 806. U 

(5) Suit by assignee of a debt from the heir of the deceased. 

The assignee of a debt from the heir of the deceased cannot get a decree 
except on the production of a certificate. 15 M. 419 ; 2 M.L.J. 117.¥ 

B.— WHO ARE NOT PERSONS CLAIMING TO BE SO ENTITLED, 

(1) Suryiying partner. 

A surviving partner suing alone for recovery of a partnership debt is not “ a 
person claiming to be entitled to the effects of the deceased,” and need 
not produce a succession certificate. 20 A. 365 ; 17 M. 108 ; 9 A. 486 ; 
17 B. 6. W 

(2) Claim by right of survivorship needs no certificate. 

(a) A succession certificate is confined to the case in which the claim is to the 
effects of the deceased, and not to family property when the claim is 
by right of survivorship. 7 Ind. Cas. 806. But see, also, 30 M. 454 = 
17M.L.J. 367. X 

(h) Succession to impartible estates having always been determined by the 
rule of survivorship; a successor to an impartible Eaj does not 
succeed as an heir to the effects of the deceased holder of the Bo/, 
but succeeds by right of survivorship. And consequently, when a 
bond stands in the name of the last owner oLthe Baj, his successor is 
not bound to produce a .succession certificate before he can obtain a 
decree on the bond. (Ibid.) Y 
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Persms ciuimimg to be entitled to the effects^ of the deceased 
■person etc,**-^(G(mtinned), 

B.—WHO ARB HOT PEBSOHS GLAIMIHO TO BE SO ENTITEEB--(Conjf£f.). 

• (3) . ReceiYei? appoiuteil to take possession— Not ■ boimd to -take out certificate, 
r (a) A receiver by his appointment does not become the representative of the 
parties, but is an officer of the Court* 6 Ind. Gas. 416 = 12 O.L.J, 

■ 252. ^ ■"■'■■%■ 

(6) Therefore, where, in a suit for partition amongst the sons of a deceased 
person, one of the sons is appointed receiver, and he seeks to take 
possession of the Government promissory notes and the cash in deposit 
m a Bank belonging to the estate of the deceased, he cannot be said 
to claim to be entitled to the efiects of the deceased person ” within 
the meaning of S. 4 of the Act, and is competent to take possession of 
the securities and monies in the hands of the Bank without a certifi- 
cate under the said section. (Ibid), R 

(4) Cppatop. 

A curator appointed under Act XIX of 1841 (the Curator’s Act) is not a person 
claiming to be entitled to the efiects of a deceased person. He need 
not take out a certificate under the Act. 20 B. 437. B 

Their Lordships observed in the above case as follows :— •* We are of opinion that 
a curator appointed under XIX of 1841 is not a person Claiming to be 
entitled to the effects of the deceased person whose estate he is appoint- 

‘ ed to manage within the meaning of S. 4 of Act VII of 1889, and that 

he is not required to take out a certificate ’under it before he can 
obtain a decree. He is not a representative of the deceased person, 
but is merely entrusted by the Court with certain powers over the 
estate for a temporary purpose, amongst which is the power to sue in 
his own name given him by Sec. 9 of Act XIX of 1841. We are con- 
firmed in this opinion, by the provisions of Sec. 23 of the Succession 
Certificate Act, for which there would have been no necessity had the 
provisions of Sec. 4 applied to the curator, since it contemplates his 
exercising his authority until a certificate under the Act has been 

■ granted.” 20 B. 437. C 

(5) Co-parcenary property. 

No succession certificate is necessary for family debt by right of survivorship. 
If it is adrnitted or proved that the family is joint, the presumption 
is that the debt is a family debt. It is not necessary that it should 
appear on the face of the bond that it is a joint family debt. 19 B. 
338; 16 B. 349 ; 17 A. 673 ; 23 0, 912; 1 G.W.H. 32; 22 M, 380; 20 M. 
232, 1 Bom. L. R. 197. B 

(6) Suit by son for debt due to his father. 

In a suit by a son on a bond executed in favour of his deceased father, the de- 
fendant is entitled to insist on the production of a certificate under 
the Act unless it appears on the face of the bond that the debt claimed 
was due to the joint family consisting of the father and the son. 14 M. 

■ 377. [Followed in 20 M. 232 at p. 234; 17 M. 108 at p. 117. Referred 
to in 19 B 338 at p, 339; 17 A, 578 at p. 580; 9 0, P.L.B. 65 at p. 66; 
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Z— “i'^^jPersoiis claimitsg to be entitled to the^ effects of the deceased 
person etc,-— {Continued). 

B —WHO ARB NOT PERSONS CLAIMINa TO BE SO ENTITLED--(Oo?^ii2.K 

(7) Bebt-bond iEfaYouu of one member of joint Hindu famlly—Debt due to family 

—Mecessity for certificate. 

This was a suit by the sons on a mortgage-bond in favour of their father. On 
the face of the bond the debt did not appear to be a joint family debt. 
Held that, inasmuch as the debt was found to be a joint debt, a suc- 
cession certificate was not necessary. 20 M. 232 = 7 M.L.J. 100. F 

(8) Mortgage in fay our of managing member of joint Hindu family— Suit on mort- 

gage by person claiming by right of survivorship — Necessity for succession 
certificate. 

(a) Suit to recover the amount due under a mortgage-bond executed in favour 

of the managing member of the family to which the plaintiff belonged. 
In a family partition, the mortgage-bond fell to the share of the 
plaintifi. Held, seeing that the family was admittedly undivided and 
that the plaintifi claimed by survivorship, the Succession Certificate 
Act did not apply, and no certificate was necessary. 22 M. 380. F-1 

(b) 14 M. 377 decided that, in order to dispense with a certificate, it must ap- 

pear on the face of the bond that it was a debt due to the joint family. 
20 M. 232 decided that it is enough if it can be proved to be a family 
debt. G 

(9) Trustees. 

A trustee of a religious endowment succeeding another trustee need not take 
out a certificate to enable him to sue for a debt due to the institution. 
20 M. 162, 24 I.A. 73, 1 G.W.N. 497 (P.C.); nor to enable him to 
apply for execution. 20 0.103. H 

(10) Debt due to endowment —Pro-note in favour of former manages?— -Suit by 
successor. 

Where a pro-note wrs executed to the former manager and founder for a debt 
due to an endowment, and the manager was succeeded by his son, 
who, in his turn, was succeeded by the manager’s widow who continued 
the management of the endowment even after her adopted son got 
into possession of the rest of her husband’s estate, it was held, in a 
suit by her on the pro-note, that she was entitled to sue as manager, 
and that she could get a decree without producing an heirship 
certificate. She did not sue as being entitled to the effects of her 
deceased husband, or for a debt due to her deceased husband, but as 
manager. 20 M. 162 (P.C.) = 24 I.A. 78 = 1 G.W.N. 497. I 

(11) Decree made in favour of a deceased mohunt—M^t of successor and 
representative to apply for execution of decree made in favour of the 
deceased for costs incurred on behalf of the mutb. 

The successor and representative of a deceased mohunt need not take out 
probate, certificate or letters of administration to enable him to 
apply for execution of a decree made in favour of a deceased molmnt 
for costs incurred in proceedings carried on by him on behalf of the 
muth. 20 G. 103. J 

(12) Debts of endowment. 

(l) A District Judge was held to have rightly refused a certificate under Act 
XXVII of 1860 for the oollectioia of the debts of an endowment. 21 

: W.R. 340. jg; 
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: 2,—^^ Persoils cissmitsg to be ess titled to the effects of the ^deceBsed 
person etc.**— -{Conchided). 

B. -WHO ARE NOT PERSONS CLAIMING- TO BE SO ENTITLED— (Oo?zcZc2.). 

(2) TIaeii* Lordships in the above case observed as follows : — “ We think that 
the Judge’s view of Act XNVII of 1860 is a correct one. That Act 
was passed for the greater security of persons paying to the represent- 
atives of deceased Hindus, Mahomedans and others, not usually 
designated as British subjects, debts which are payable in respect of 
the estates of such deceased persons. Then again, in S. 4 of the same 
Act, it is enacted that the certificate of the District Court shall be 
conclusive of the representative’s title against all debtors of the de- 
ceased, and shall afiord full indemnity tso all debtors paying their 
debts to the person in whose favour the certificate has been granted. 
Now it is not for a moment contended that these debts were due to 
the molmnts personally ; they are due to the endowment, and are not 
debts of a deceased person at all ; and the petitioner, as directed by 
the Judge, is entitled to collect these debts, provided he has been 
duly appointed mohunt of the endowment, but he is not entitled to 
a certificate under the provisions of Act XXVII of 1860.” 21 W.R, 

340. L 

5.—“ To execute against such a debtor,** 

(1) Application of S. 4— Decrees passed prior to, but execution of decree after the 
passing of the Act— Pending proceeding. 

{a) Section 4, sub-sec. 1, cl, (6) is not confined to the execution of decree passed 
subsequently to the coming into operation of the Act. 15 B. 265. M 

(6) The heir of a judgment-creditor applying for execution of a decree after 
Act VII of 1889 came into operation, was bound to obtain a certifi- 
cate of heirship under this Act. 15 B, 265. . N 

(c) The fact that he had already on two occasions presented a dharkhast 
which had been dispossed of before the Act came into force did not 
affect the question. 15 B. 265. See also 15 B. 79. O 

(2) Certificate may be produced in the course of execution proceedings. 

(a) A certificate is not a condition precedent to the entert-ainment of an appli- 
cation for execution. It may be produced during the course of the 
proceedings. 20 0. 755 ; 19 0. 482 (13 0. 47) ; 16 A. 26 ; 18 A. 34 ; 20 
B. 76 (78). C/.6B. 31. P 

{b) S. 4, sub-sec. 1, cl. (b) of Act VII of 1889 provides that the Court shall 
not proceed to execution except upon the production of one or other 
of the certificates set forth in that section. But the application for 
■ execution need not at its presentation be accompanied by such a cer- 
tificate, and, therefore, such an application, though presented un- 
accompanied by the certificate, will constitute a good application “ in 
accordance with law ” for the purposes of Art. 179 of the Limitation 
Act, 1877. 16 A. 26 = A.W,N. (1893) 197. Q 

(c) An application for execution without the production of the necessary cer- 
tificate under the Succession Certificate Act is nevertheless one made 
“ in accordance with law within ,ijhe meaning of Art. 179, cl. 4 of 
the Limitation Act, 20 B. 76. ^ 
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S, — *^To execute against such a debtor **—{Oonimu6d)* 

{d) In cases in wlaicli a succession certificate may be required, it is not neces- 
sary that such certificate should be produced along with the appli- 
cation for execution ; it is sufficient if it be produced and tendered in 
Court at any time before the Court proceeds to pass an order for the 
execution of the decree. 18 A. 34. ® 

{e} When an application for execution has been presented by the legal repre- 
sentative of a deceased decree-holder without the production of the 
succession certificate, the application is regarded as one “ in accord- 
ance with law,” because on the subsequent production of the 
certificate, it would be competent to the Court to grant the relief 
sought. 13 0.W.N. 633 ; 9 C.L.J. 443. 3? 

(3) Court not to dismiss execution application for want of certificate, but must give 
time. 

The Court ought not to dismiss an application for execution for non-pro- 
duction of a succession certificate. It must give the applicant an 
opportunity to produce one. 24 A. 138 (142). U 

(4) Execution of decree by heir— Certificate to collect debts. 

{a) A certificate under Act XXVII of 1860 to collect debts due to a deceased 
person, is not indispensably necessary to enable an heir to apply, 
under S. 208 of the C.P.O., (1859), for the execution of a decree held 
by the deceased. A person, who has not obtained a certificate, may 
apply under that section. It will, of course, be open to the Court, 
in the exercise of the discretion vested in it, if there is any doubt that 
the person applying for execution is entitled by inheritance to the 
rights decreed, to refuse the application until a certificate has been 
obtained. 1 A. 686. Y 

(6) S. 4 of Act VII of 1889 merely provides that the Court shall not proceed 
upon an application of a person claiming to be entitled to execute a 
decree, except on the production of a certificate or other authority of 
the like nature. But it does not follow from that section that an 
application might not be made without the production of the certifi- 
cate, the certificate being supplied during the pendency of the pro- 
ceedings. 19 C. 482. (13 0. 47 F.). W 

(5) Certificate for collection of debts, whether absolutely necessary for represent- 

ative to execute— Act XXYII of 1860— Objections to title, 

(a) The possession of a certificate under Act XXVII of 1860 is not an imperative 

condition precedent to the institution of execution proceedings by the 
representatives of a deceased decree-holder. In such cases, the Court 
should consider whether the objections to execution are vexatiously 
raised, or are bona fide objections on the part of the judgment-debtor 
to the title of the person seeking to execute the decree. 5 A* 212 = 2 
A.W.N. 191. X 

(b) The words of cl, (6) of S. 4 of Act VII of 1889 prohibit an execution 

Court from proceeding to execute the decree unless in cases where a 
succession certificate under the Act is required, such a certificate has 
been produced. This means that only upon the production of such 
certificate, is it competent to the Court to direct that execution should 
issue and proceed on the decree. . It is not, however, necessary that 
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S 'To execute MgaiBst sucb a debtor 

tiie certificate should be produced aloug with the application for exe- 
cution ; it is sufficient if it be produced and tendered in Gourt at any 
time before the Court proceeds to pass any order for the execution of 
the decree. 18 A 34 = 15 A, W.N. 148. 1 

(6) Execution of decree obtained by a member of Joint Hindu family. 

If an undivided Hindu brother obtained a decree for money and died, the 
surviving brothei\may, if it were a joint family debt, execute the 
decree;] without producing a certificate ; but, if it were the separate 
XJ^operty of the deceased, the surviving brother is heir of the deceased 
and must produce a certificate. 16 B. 349, \ , 2 

(7) Application for execution by heir without obtaining certificate is step-in-aid 

of execution^ 

An application for execution put in by the heirs of a deceased decree-holder is 
a good and legal one under art. 179 of the Limitation Act 1877, so as 
to keep the decree alive, even though the applicants have not obtain- 
ed a succession certificate, 20 0. 755 (757) ; 20 B. 76 (78). A 

(8) Joint decree-holders— Execution of decree by suririYor— Execution by heir. 

(a) S. 4 cl. (1) (b) applies to the case of a person who seeks to carry on an 
execution proceeding instituted by a creditor. 10 O.G. 378 (26 0. 839 
Hiss.; 16 A 269 B). B 

(5) Two decree-holders were awarded certain sums under a decree jointly and 
certain other sums severally. One of the decree-holders died, and 
! the other claimed to execute the whole decree because she was the 

survivor of the joint decree-holders and because she was the heir of 
the other decree-holder, and that she could do so without producing 
a succession certificate. Held that so far as the sums awarded jointly 
were concerned the surviving decree-holder could execute the decree 
but she could not be allowed to execute it with respect to the sums 
awarded severally without the production of a succession certificate. 
(Ibid), C 

(9) Whether section applies to proceedings in execution pending at the time at 
which the Act came into force. 

According to the ordinary rule of construction, statutes are prima facie deem- 
ed to be prospective only (6 Moore’s I. A. 169). When the law is 
altered while a suit is pending, the law as it existed when the action 
was commenced must decide the rights of the parties, unless the 
Legislature by the language used shows a clear intention to vary the 
mutual relations of such parties (See 3 Bom. H.C, Eep. OiC-J., 45 ; 
3 Bom. H.O. Eep., 0.0. J., p. 49; 1 Hay, 369.) In the present case 
the words of the clause are sufficient in themselves to show that 
they were not intended to apply to applications or proceedings made 
before, and pending at, the time at which the Act came into force. 
The application therein mentioned must mean one made after the 
Act is in force, and the proceeding of the Court in execution must be 
an initial one under , that application, and not one in continuation of 
proceedings taken on applications |nade before the Act came into 
force. 15 B. 79 (81)., ’ B 
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J .— execute against such a debtor — [Concluded), 

(10) Court executing decree cannot question 'sralidity of decree. 

Where a Court refused execution of a decree on the ground that it should not 
have been passed since the plaintiff had not obtained succession 
certificate before passing of the decree, held that as the Court execut- 
ing the decree is not competent to question the validity of a decree 
passed by a Court of competent iurisdiction, the execution Court had 
• acted with material irregularity in refusing execution of the decree. 
145 P.L.R. (06). ^ E 

(11) Application for execution pending at date of passing of the Act. 

S. 4, cl. (6), Act VII of 1889, does not apply to applications to execute decrees 
which were pending at the date of the passing of the Act, but refers 
to applications made after the Act came into force. Hama Mao v. 

14 M. 468 — 1 M.L.J. 602. F 

4^—^* Sections 36 and 37 of the Administrator^ GeneraV s Act, 1874**^ 

(1) In what case Administrator-General may grant certificate— No certificate 
where probate or administration granted or for money in Government Savings 
Bank. 

“Whenever any person shall have died, whether within any of the said Pre- 

sidencies or not, whether before or after the passing of this Act, and 
whether testate or intestate, and shall have left assets (whether move- 
able or immoveable or both) within any of the said Presidencies, and 
the Administrator-General of such Presidency is satisfied that such 
assets do not exceed in the whole one thousand rupees in value, he 
may, after the lapse of one month from the death, if he thinks fit, or 
before the lapse of the said month, if he is requested so to do, by 
writing under the hand of the executor or the widow or other person 
entitled to administer the efiects of the deceased, grant to any per- 
son, claiming otherwise than as a creditor to be entitled to a share of 
such assets, certificates under his hand entitling the claimant to re- 
ceive the property therein mentioned, belonging to the estate of the 
deceased, to a value not exceeding in the whole one thousand rupees. 

Provided that no certificate shall be granted under this section where probate 
of the deceased’s will or letters of administration of his efiects has or 
have been granted, or in respect of any sum of money deposited in a 
Government Savings Bank.” See Administrator General’s Act II of 
1874, S. 36. G 

(2) Grant of certificate to creditors.^ ^ ^ 

“If, incases falling within section 36, no person claiming otherwise than as 
a creditor to be entitled to a share of the effects of the deceased, 
obtains, within three months, a certificate from the Administrator- 
General under the same section, or letters of administration to the 
estate and effects of the deceased, and such deceased was not a 
Native Christian, Hindu, Muhammadan, Parsi or Buddhist, or 
exempted under the Indian Succession Act, 1865, section 332, from 
the operation of that Act, the Administrator-General may administer 
the estate and effects without letters of administration, in the same 
manner as if such letters had been granted to him ; 
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Sect ions 3:6 assd 37 of the Administraior^QenemVs Actf lS74^^--{Gonold,) 

and if he neglect or refuse to take upon himself the administration of the 
he shall, upon the application of a creditor and 
upon being satisfied of his title, grant a certificate in the same 
manner as if such creditor were entitled to a share of the effects of 
the deceased ; 

and such certificate shall have the same effect as a certificate granted under 
the provisions of the same section and shall be subject to ail the 
provisions of this Act which are applicable to such certificate ; 

Provided that the Administrator General may, before granting such certificate, 
if he think fit, require the creditor to give reasonable security for the 
due administration of the estate and effects of the deceased. See 
Administrator-General’s Act II of 1874, S. 37. H 

5 , — Certificate granted under this Act** 

The certificate to be one obtained in British India. 

(a) A suit in British India cannot be decreed on the production of a Probate 
obtained in a Native Court. To entitle a plaintiff to a decree, he 
must obtain a Probate or Succession Certificate in British India. 
See A.W.N. 1885, 3 ; 17 M. 14. I 

(5) If the deceased ordinarily resided in a native state and had property in 
British India, the proper procedure is for the District Court within 
whose jurisdiction the property of the deceased was situate, to grant 
the certificate under the Act. 17 M. 14 ; A.W.N. , 1886, 3. J 

6. — ** Having the debt specified therein,** 

(1) Scope and object of this provision. 

“ The principal feature of the Act is that it limits the power of the certificate- 
holder as regards the collection of debts and securities of a deceased 
person to those debts and securities which are specified in the certifi- 
cate. The fiscal reasons for this limitation are obvious ; it is equally 
obvious that, for the protection of the debtor, the certificate should 
clearly show that the person seeking to recover the debt had satisfied 
a competent Court of his title to do so. It is not to be expected that 
the certificate should apply to all debts and securities belonging to 
the estate, or that the applicant should include in his certificate debts 
which he might expect to collect amicably without one ; the value of 
the certificate will be where debts are contested, and it would not be 
fair to the defendant to put him to the expense and trouble of disput- 
ing the representative character of the claimant as well as the liability 
to the debt. Moreover, the insertion of the debt in the certificate 
may be expected to operate as a check upon false claims, for a man 
would scarcely pay duty on the amount of a debt which he did not 
consider himself legally entitled to recover. 

Section 4 of the Bill accordingly provides that no Court shall (a) pass a 
decree against a debtor of a deceased person for payment of his debt 
to a person claiming to be entitled to the effects of the deceased person 
or to any part thereof, or (6) proceed, upon an application of a person 
claiming to be so entitled, to execute against such a debtor a decree 
or order for the payment of his debt, unless the person so claiming 
has established, by some method recognised by the law, his title to 
represent the estate of the deceased in regard to the claim. 
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6. — ** Having the debt specified therein ^ ^—(Concluded ) . ' ^ ■ 

‘ ‘ In laying down tliis rule the legislature followed the general tenor of the 
decisions of the High Courts which had established that a plainiS 
was bound to prove his representative title before he can obtain a 
decree or execute a decree already obtained by the deceased person 
through whom he claimed, though he might institute his suit or 
apply for execution without such proof provided he completed his 
title before decree or before execution issues. See Gazette of India, 
16th March 1889, Part VI, pp. 48-54:. 

(2) CeptiUcate may be granted to coilect any one or more debts. 

(a) Certificate may be granted in respect of any one or more of the debts due 

to the deceased, but not for part of a debt, unless the remaining 
portion has been discharged. 19 A. 129 ; 18 A. 45. L 

(b) The Court is not restricted to grant a certificate for the collection of all 

the debts. 18 A. 45. M 

7.--** *Debt*— includes any debt except rent etc. *’ 

(1) Rent, not debt. 

Rent is not a debt under this.section. See 26 C* 536 = 3 C.W.N. 294. N 

(2) When bond has been obtained for arrears of rent, certificate necessary. 

When the deceased had obtained a bond for arrears of rent and the representa- 
tive brings a suit on it, he must produce a certificate, the bond-debt 
being no longer “ rent. ” 1 M.L.J. 680. 0 

(3) No certificate necessary for rents accruing due since death of deceased. 

No certificate is necessary in respect of rents accruing due since the death of 
the deceased ; the rent not being assets of the deceased’s estate in such 
a case. 18 B. 394. P 

Practice under the Section. 

(1) Objection as to want of certificate in appeal. 

An objection regarding want of a succession certificate ought not to be allowed 

' to be taken for the first time in appeal. 28 0. 246. Q 

(2) Court not to dismiss suit for want of certificate, but must give time to plain- 

tiff. 

A suit ought not to be dismissed for non-production of a certificate. The 
Court ought togive the plaintifi time to complete his title. 17 M. 14. R 

(3) Appeal to Privy Council — Substantial question of law — Non-production of suc- 
cession certificate before lower Court. . 

(u) The High Court affirmed a decision of the Court below which granted execu- 
tion of a decree to a representative of the decree-holder without the 
production of a succession certificate, under S. 4 of the Act upon its 
being shown to the High Court that such succession certificate had 
been obtained by the decree-holder before the order appealed from had 
been passed, and upon the certificate , being produced in the High 
Court before the appeal was determined. The judgment-debtor 
applied for leave to appeal to Her Majesty in Council against this 
order. 

Heldy that the objection, that an application for execution was improperly 
granted by reason of the non-production of the succession certificate 
‘ ’ before the lower Ouurtj, does not raise a “ substantial question of law ” 
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Practice under the Section— (ConeZttdfid!). 

within the meaning of S. 696, O.P.O., 1882, so as to admit of an 
appeal to the Privy Council. 20 A. 118 = 17 A-W.N. 220. S 

(6) In the course of the Judgment Knox and Bannerji, JJ., observe : — “ What- 
ever irregularity there was in the Court below was not an irregularity 
afiecting the merits or jurisdiction of the Court to entertain the ap- 
plication for execution. It was cured by the production in the 
Court of the certificate which had already been obtained. No objec- 
tion could have been taken if this Court, in dealing with the appeal 
had set aside the order appealed from and directed the Court below to 
cause the production of the succession certificate and proceed to exe- 
cution after the said production. Such a course would have been 
harassing, and needlessly harassing, both to the judgment-debtor 
and the judgment-creditor, and would have been a pure sacrifice to 
the observance of technicalities in proceedings. We hold that no 
substantial question is involved.” 20 A. 118 = 17 A.W.N. 220. T 

Miscellaneous. 

(1) Iiordlord and tenant— Suit for rent, 

A certain firm mortgaged with possession its immoveable property to two other 
firms trading jointly, who let out the property to the mortgagor firm. 
Afterwards some of the partners of the mortgagee firms having died, 
the surviving partners and the sons of the deceased brought a suit 
against the mortgagor firm to recover rent which accrued due after 
the deaths of the deceased partners. The Judge held that the plaint- 
iffs could not proceed with the suit without a certificate under the 
Succession Certificate Act. Held, reversing the order, that as the 
rent sued upon became due after the deaths of the deceased partners, 
it formed no part of their estates at the time of their respective deaths, 
and no certificate was, therefore, necessary under the Succession 
Certificate Act, IS B, 394. U 

(2) Act XXYII, 1860, S. 2, “doubt as to the party entitled.” 

The “doubt as to the party entitled” contemplated in the corresponding section 
of the older Act of 1860, is not a speculative or possible doubt, but a 
reasonable doubt so far as the facts are ascertainable, after due inquiry, 
from faith-worthy persons, either connections of the deceased or from 
others. 7 M. 115, Y 

N.B. — This ruling is of no importance in view of the alterations introduced in 
the present section. 

(3) Act XXYXI, 1860, S. 2— Exception. 

The exception in S. 2, of the older Act of 1860, is not satisfied by the mere ab- 
sence of “a reasonable doubt as to the party entitled;” but, there must 
also, be present, fraudulent or vexatious motives in withholding 
payment. 7 M. 116. W 

N.B,— This ruling also is not important under the present section. 

(4) The principle of res judicata has no effect on the proYisions of this section. 

The principle of res judicata has no effect upon the provisions of S. 4 of Act 
VII of 1889. It imposes ;a duty on the Court which the Court is bound 
to perform, no matter what the proceedings between the parties or 
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Miscellaneous-— (OowcMeii). 

any agreenieiit between tlie parties may be* But the Court, iustead 
of dismissing an application for execution, should give reasonable 
time to the applicants to perfect their title by the production of one 
or other of the documents specified in S. 4 of the Act. 24 A. 138 = 17 
A.W.N, 29. : ^ 

S. The District Court within the jurisdictioii of which 
^ ... ordinarily resided at the time of his death, or if at 

diction to grant cer- that time he had no fixed place of residence then 
tificate 1. within the jurisdiction of which any part of the 

property of the deceased may be found, may grant a certificate under 
this Act. 

(Hotes). 

1,^^* Court hawiBg jurisdiction to gtaM certiflcate.^[ . ^ 

(1) Certificate under Act XXYII of 4860— Jurisdiction to grant certificate of 
administration— Foreigners residing abroad. 

(a) Under S. 3 of Act XXVII of 1860 a certificate can be granted only for the 
estate of a British subject either resident within the district where the 
certificate is sought, or else having no fixed place of residence. 12 B. 
150. X^l 

(5) The Act does not make provision for administration of the effects of a 
foreigner domiciled abroad. (Ibid,) Y 

(2) Probate issued from Hatiye Court in Catch— Certificate of Political Agent— Suit 
in British India. 

A suit in British India by the executors of the Will of a native of Outch was 
dismissed, on its appearing that the plaintiffs were furnished only 
with probate issued from a native Court, of which they produced a 
• copy certified by the Political Agent of Outch, and since stamped in 

accordance with the Court Pees Act, 1870. Beld^ that the plaintiffs 
were not entitled to a decree without taking out probate or letters of 
administration in British India under Act V of 1881 or a certificate 
under Act VII of 1889, but instead of dismissing the suit, the Court 
should have allowed time for the plaintiffs to have so completed their 
title to sue. 17 M. 14. 25 

(3) Where a person had no fixed place of residence at the time of his death. 

Where a person had no fixed place of residence at the time of his death, the 
Judge of the district in which his debts are, has authority to grant a 
certificate under Act XXVII of 1860. 20 W.B. 286. A 

(4) Certificate not to be questioned by any Court in subsequent proceedings based 
thereon. 

Where a succession certificate has been granted by a Court empowered under 
the Act to grant such certificates, it is not open to a Court before 
which such succession certificate is produced as authority to collect 
the debt entered therein, to question the right of the Court which 
granted the certificate. To hold otherwise would be to open the door 
to confusion and give opportunity for fraud, 27 A, 87, B 
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6 . (l) AppKeation for such a certificate must be made 1 to the 

District Court by a petition signed and verified by 
on behalf of the applicant in the manner pres- 
cribed by the Code of Civil Procedure for the sign^ 
ing and verification of a pliant by or on behalf of a plaintiff and setting 
forth the following particulars, namely : — • 

(a) the time of the death of the deceased ; 

(d) the ordinary residence of the deceased at the time of his death 
and, if such residence was not within the local limits of the 
jurisdiction of the Court to which the application is made, 
then the property of the deceased within those limits ; 

(c) the family or other near relatives of the deceased and their 

respective residences ; 

(d) the right in which the petitioner claims 2; 

(e) the absence of any impediment under section 1, sub-section 

(4), or under any other provision of this Act or any other 
enactment, to the grant of the certificate or to the validity 
thereof if it were granted ; and 

(/) the debts and securities in respect of which the certificate is 
applied for 

(2) If the petition contains any averment which the person verifying 
it knows or believes to be false, or does nob believe to be true, that person 
shall be subject to punishment according to the provisions of the law for 
the time being in force for the punishment of giving or fabricating false 
evidence. 

(Notes). 

“ Application for such a certificate must be made, etc. 

Scope of section. 

‘ ‘ Section 6 which specifies the particulars to be given in applications for cer- 
tificates, is drawn very widely so as to include applications by credi- 
tors, as well as by heirs, of a deceased person.” See Gazette of India, 
16th March, 1889, pp. 48 — 54. C 

2.—“ The right in which the petitioner claims. ** 

(1) In what right can the petitioner claim. 

The right in which the petitioner claims may be any of the following cases: — 

(i) His right may be as heir or creditor of the deceased or assignee of the debt 

under an assignment by the heir. 15 M. 419. D 

(ii) Or it may be as the representative or an assignee by devise of a debt. 

C. 645. 

(iii) Or it may be as the purchaser at an execution sale of a debt due to a 

deceased person. 18 B, 315. ' ' ¥ 

N.B. — In each case the petitioner must set forth his right to the certificate 
under this clause. 


m 
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2.—‘^ Tte tight in which the petitioner claims {Concluded). 

:(‘2) Ippilcatioii by a guardian of a minor is' nofc contemplated by^ S. 6 cl, (d). 

An application by a guardian of a minor is not contemplated by this section 
■whicb only permits the petitioner, who claims the right for himself, 
to apply. 25 B. 523=3 Bom. L.R. 795. ^ 

(3) Certificate to collect debts— Minor— Mext friend. 

A certificate may be granted to a minor through his next friend. 20 A. 352. 
(5 O.L.R 617, B.). H 

(4) Suit by assignee of a debt due to a deceased creditor. 

A woman lent a sum of money to the defendant and died, leaving an adopted 
son, who assigned the debt to the plaintiff. Neither the plaintiff nor 
his assignor obtained a certificate under Act VII of 1889. The plaintiff 
now sued to recover the amount of the assigned debt *. Held, that the 
plaintiff was not entitled to recover, no certificate having been obtained 
under Act VII of 1889. 15 M. 419. I 

3, — ** The debts and securities in respect of which the certificate is applied- 

forC’ 

Enquiry as to existeuce of debts. 

(a) Before granting a certificate, the Court ought to take at least some evidence 
going to show that the debts, in respect of which certificate is applied 
for, were due to the estate of the deceased. 25 C. 320. 2 G.W.N. 
69; 23 0. 431. But see, also, 17 M.L.J. 257. J 

(h) It is not competent to a Court granting the succession certificate to inquire 
before the grant of the certificate into the question whether the debt 
alleged by the petitioner is really due or not. 17 M.L.J. 257. (28 

B. 119, B.) K 

PRACTICE AND PROCEDURE UNDER THE SECTION. 

(1) Certificate not necessarily to be to collect all the debts of the deceased. 

A Court may legally grant to an applicant, under this Act certificate for the 
collection of a specified debt or specified debts of a deceased person. 
The Court is not bound to grant a certificate only for the collection 
of the whole of the debts of the deceased, 18 A 45. L 

(2) Certificate cannot be granted to a number of representatiyes for fractional 
shares of the estate. 

(a) A certificate under Act XXVII of 1860 cannot be granted to any number 

of representatives of the deceased either under the Hindu or the 
Mahomedan Law, as it would not facilitate the collection of debts to 
grant certificates to separate applicants entitled to fractional shares 
of the estate. 12 W.R. 307. M 

(b) If some of the share-holders do not consent to one certificate being granted 

to all, it is within the competency of the Court to select one or more 
of those share-holders who would consent to act, and appoint him 
or them as representatives of the deceased. 12 W.R. 307. H 

(c) If this could not he done, a Receiver might be appointed, 12 W.R. 307. 

(d) A certificate cannot be granted for the collection of fractions of the debts 

of the deceased. 10 W.R. 105. 0 

(e) The granting of a certificate does not and cannot determine any question 

of title, or decide what property dose or does not belong to the estate 
of the deceased. It merely enables the person or persons to whom 
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PRACTICE AND PROCEDURE UNDER THE SECTION— (ConcZaded!). 

the certificate is granted to collect the assets belonging to the 
deceased ; and the certificate is conclnsive of his or their represent- 
ative title as agianst all debtors of the deceased. A certificate cannot 
be granted for the collection of fractions of the debts of the deceased. 
10 W.B. 105. P 


{2-a) Certificate not to be giYen for collection of part only of a debt—Case in which 
■ the debt in part satisfied. 

{a) A certificate for colletion of debts under this Act maybe given for the 
collection of any one or more separate debts of the deceased ; but not 
for the collection of part only of a debt. 19 A. 129. 5 

(b) Where, however, a portion of a debt in respect of •which a certificate is 
sought has been discharged it is not necessary for the applicant to 
pay duty on more than the unsatisfied portion of the debt. (Ibid,) R 

(3) Two certificates of administration cannot run together. 


Two certificates of administration cannot run together. So a widow who fails 
to appear and contest the grant of a certificate to another party a 
year before her own application cannot claim one herself now ; but 
she may be allowed a certificate simply appointing her guardian to 
the minor son alleged to be adopted by her. 1 W.R,3. S 

(4) Division of certificate not contemplated by the Act. 

Act XXVII of 1860 does not contemplate a division of the certificate or a 
power to collect fractional shares of debt. 13 W.R. 265, T 

(6) Applicant not bound to mention all the debts in his application. 

An applicant is not bound to mention all the debts in his application, as under 
S.IO, he is at liberty to have the certificate extended to debts not 
originally mentioned. Therefore an application for certificate is not 
liable to be dismissed on the ground of failure to specify all the debts. 
5 M.L.J, 36. TJ 


7, (l) If the District Court is satisfied that there is ground for enter- 
taining the application 1, it shall fix a day for the 
pli^ation^"^ hearing thereof and cause notice of the application 

and of the day fixed for the hearing — 


{a) to be served on any person to whom, in the opinion of the 
Court, special notice of the application should be given, and 
{b) to be posted on some conspicuous part of the Court-house and 
published in such other manner, if any, as the Court, subject 
to any rules made by the High Court in this behalf, thinks 
fit, 

and upon the day fixed, or as soon thereafter as may be practicable, 
shall proceed to decide in a summary manner ^ the right to the 
certificate ^ . 

(2) When the Court decides the right thereto to belong to the 
applicant, it shall make an order for tshe grant of the certificate to him. 
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(3) If the Court cannot decide the right to the certificate without 

determining questions of law or fact which seem to it to be too intricate 
and difficult for determination in a summary proceeding it may never- 
theless grant a certificate to the applicant if he appears to be the person 
having the best title thereto 

(4) When there are more applicants than one for a certificate, and 
it appears to the Court that more than one of such applicants are inter- 
ested in the estate of the deceased, the Court may, in deciding to whom 
the certificate is to be granted, have regard to the extent of interest, 
and the fitness in other respects, of the applicants. 

(Notes). 

General. 

(1) Scope and object of tbe section— Section compared with the corresponding 

section of the repealed Act XXYII of 1860. 

“ In section 7 it is provided that proceedings on these applications are to be of 
a summary character. Under section 3 of Act XXYIT of 1860, the 
Judge had ‘ to determine the right to the certificate.’ This phrase 
had led to many conflicting decisions. This act has adopted the rul- 
ing of the Madras High Courts that in determining the right to a cer- 
tificate the Courts are not required to enter on the determination of 
intricate questions of law or of fact, but that the proper course is to 
issue the certificate to the person who prima facie has the clearest 
title to the succession, such as the natural heir, and to leave a person 
whose claim to a superior title is on reasonable grounds disputed to 
establish that title by regular suit. And, in deciding between vari- 
ous applicants who stand in pretty much the same relation to the 
deceased, the section further provides that the Court may have regard 
to the extent of interest, and the fitness in other respects, of the 
several applicants.” See Gazette of India, 16th March 1889, Part 

. VI, pp. 48-54. ' ¥ 

(2) Certificate if necessary for recovery of Dower. 

The dower of a Mahomedan wife, whether prompt or deferred, is a debt within 
the meaning of S. 2 of this Act and a certificate is necessary for its 
recovery. 8 A.L.J. 79^=9 Ind. Gas. 127. W 

(3) Right under the certificate is personal— not transferable or heritable. 

A certificate for collecting the debts due to the estate of a deceased person 
given under Act XX of 1841 gives a personal right, and is not 
transferable by sale ; 1 W.R.M. 29 ; nor can it be the subject of 
inheritance, A.W.N,, 1887, p. 248. X 

if the District Court is satisfied that there is ground for entertaining 
the application^ etc , ' ' 

(1) Scope of the section. 

(a) The Act requires the Judge upon application for a certificate to be satisfied 
that there is ground for entertaining the application, and if he is so 
satisfied, then to issue certain notices to the parties who may be 
interested, and to decide in a summary manner the right to the 
certificate, 23 0. 431 (4.34), Y 
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If the District Court is satisfied that there is ground for eniertaining^ 
the application f etc,**— [Concluded). 

(b) Thus the application for certificate was rejected in the following cases for 
the reason that there was no ground for entertaining the application. 

(i) When it is made by one who is not heir to the deceased creditor, such as 

a daughter-in-law applying for a certificate in respects of debt due to 
her mother-in-law, 4 180. 2 j 

(ii) When the application is made in respects of debts due to an endowment 

on the death of an incumbent. 20 0. 103. il 

(iii) When the application for a certificate related to the debts of an intes- 

tate who has been dead for 40 years at the time of making the applica- 
tion, the presumption being that owing to the operation of the law 
of limitation there could be then no debts due to him which could be 
recovered. 3 0. 616. But see, also, 2 B.L.R. Ap, 26. B 

(iv) When the application for a certificate is for the collection of a share in 

a debt. 13 W.R, 266, A.W.N. (1890), p. 91. C 

(2) Certificate to collect defats refused to a Karnavan indebted to the Tar wad. 

(а) A certificate to collect debts may properly be refused to a Karnavan of a 

Malabar tarwad when the bulk of the debt to be collected is found to 
be due by the Karnavan himself under decree obtained against him 
by his predecessor. 5 M. 4. D 

(б) Their Lordships observed as follows ; — “ Ordinarily a certificate would be 

issued to the Karnavan but as the Karnavan is a debtor to the 
tarwad under cirGumstances which justify the tarwad in withholding 
their confidence from him, we do not consider that the discretion of the 
District Oourt has been improperly exercised in this case.” 5 M. 4. E 

(3) Lapse of time no ground to refuse applicatioti. 

Lapse of time is not a sufficient ground for refusal of an application for a 
succession certificate. 2 B.L.R. Ap. 26. But see, also, 3 C. 616. F 

2. hail proceed to decide in a summary manner,’* 

(1) Scope of section —There must be some inquiry under the section— Question of 

title. 

In a proceeding under the Succession Certificate Act there must be some in- 
quiry into the title set up by the applicant before his application is 
disposed of. 23 Cal. 431. (5 G.L.R. 517, Diss.; 7 M. 452, D.; 6 0. 303 ; 
16 0. 574; 17 M. 477, E.) G 

(2) The following ofaserirations of their Lordships may also be noted. 

(rt) “The provisions of this section indicate the necessity of some inquiry into 
the right to the certificate. The inquiry is expressly directed to 
' the summary, but it is to he an inquiry into the right to the certifi- 
cate. Now, though the right to the certificate may not be the same 
thing as the right to the estate of the deceased proprietor, yet, on the 
other hand, we must take it that it is not to be altogether unconnect- 
ed with that right. It would be unreasonable to hold that the right 
to the certificate may belong to a stranger who has no connection with 
the estate and the provisions of sub-ss. (3) and (4) of S. 7 go to 
indicate that the right to the., certificate must have some connection 
with the right to the estate, though it may not be identically the 
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2,—** Shall proceed to decide in a summary manner (Concluded). 

same thing as the right to the estate of the deceased. Thus, 
sub-S. (3) merely authorizes the Court, where the determination of the 
right to the certificate involves an inquiry into questions of law or 
fact which seem to the Court to be too intricate and difficult in a 
summary proceeding, to grant a certificate to the applicant if he ap- 
pears to be the person having prima facie the best title to the certifi- 
cate, but it does not authorize the Court to grant a certificate to 
any other person who may be best entitled to it, Then, again, 
sub"S. (4) by providing for a grant of a certificate to one or more of 
several rival applicants, regard being had to the extent of their in- 
terests and their fitness in other respects, indicates that the grant is to 
be limited to some one or more of the contending applicants who make 
out their title to the estate. There must, therefore, be some inquiry 
into the title setup by the applicant before his application is disposed 
of, 23 0. 431 (434—436.). H 

(h) The Court ought to make some enquiry as to the title of the applicant, the 
section only meaning that the prima facie title ought to prevail, 
when there is a question of fact or law too difficult to be decided 
summarily. See 17 M. 477; 23 0. 431; 7 M. 462; 6 0. 303; 15 C. 674 ; 
8G. W. N. 61. I 

(c) Although proceedings under this Act are summary, and the Judge is not 

called upon to enter into and decide the rights of the parties as if he 
were trying a suit, yet to pass a sound judicial decision he is bound 
at all events to enter into some inquiry, and to base his decision 
upon prima facie evidence with which he is sufficiently satisfied. 2 
A.L.J. 144-A.W.N. \05), 44 = 27 A. 462. J 

(d) The intention of sub-ol. (3) to S. 7 of the Succession Certificate Act is 
not to save the Court the trouble of making any inquiry at all where 
the applicant is not heir to the deceased, but it is to allow the prima 
facie title to the certificate to prevail when a question of law or fact 

«. arises on inquiry too difficult to Be determined in a summary proceed- 
ing. 17 M. 477. K 

(e) In oases in which no complicated issues are involved, and the issues are 

capable of being decided without difficulty in a summary proceeding, 
tbs Court is bound to determine the right to the certificate by 
summary inquiry. The difficulty felt must be the result of summary 
inquiry, and not the a priori theory that every inquiry into a special 
ground of claim urged to the certificate necessarily involves an inquiry 
too intricate for determination in a summary proceeding.” Fer 
Curiam in 17 M. 477 (478). Jb 

(3) Nature of enquiry to be summary. 

There must be an enquiry before a certificate is granted under the Succession 
Certificate Act, but the enquiry is to he a summary one, and when a 
Judge has legal evidence before him on which he comes to a proper 
conclusion, his proceedings cannot be set aside because they seem not 
to have been of a very protracted nature. 

Such a decision does not in any way bar the rights of the parties nor does it 
establish the right of the party to the debt to collect which the certifi- 
cate is granted. 6 O.W,N, 494, (23 0, 431 ; 25 0. 320 ; 17 M. 477 ; 
21 B. 53 B.) M 
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S, — The right to the certificate.^^ 

(1) ,Coi 2 i*t bouttd to decide the right to the certificate— Practice —Procedure. 

Under this section the District Oourt must decide in a summary way an 
application for a succession certificate even if the question at issue 
between the applicant and the opponent be as to the status of the 
family to which deceased belonged. 2) B. 53. N 

(2) Question of title. 

(a) When an application is opposed on the ground of the opponent’s having a 

preferable title to the certificate, the Court ought to adjudicate on the 
title in a summary way, in order to determine who has the preferable 
title. 6 0. 303 ; 7 O.L.E. 475. 0. 

(b) Cases, where the question of title is raised between two persons, one an un- 

doubted natural heir and the other claiming under a special title, or 
between two persons equally situated so far as the question of heir- 
ship is concerned, but one of whom claims an exclusive title on some 
special ground, ought to be distinguished. 15 C. 574. P 

(3) Yalidity of will. 

(a) When, in proceedings in connection with an application for a certificate, a 

question arises between the widow and a brother of the deceased, the 
former setting up a will and the latter setting up non-division, it is 
sufficient if the Oourt decides upon the question of status of division 
or non-division. 11 W.E..341. Q 

(b) Where the applicant sets up a will of the deceased and the widow opposes the 

grant of certificate, the Court ought to decide upon the genuineness 
and validity of the will instead of granting the certificate to the 
widow on her furnishing security. 17 W.E. 277. R 

(4) Executor under a will. 

(а) The executor under a will, if it be not contested has an undoubted right 

to a certificate under the Act though he be not the legal heir. W.E. 
1864 Mis. 4. S 

(б) If the will be contested, the Judge should enquire into its validity, and, 

if he consider it proved, give a certificate leaving the partiesjdissatis- 
fied to set it aside by a regular suit. W.E. 1864 Mis. 4. T 

(c) A certificate under this Act can be granted to an executor properly 

appointed. 2 B.H.G, 375 (380). 0 

{d) As a general rule in England, security cannot be required from an executor; 
for the Ordinary has no authority to interpose and demand caution 
(security) of the executor where the testator himself required none. 
Wms*. on Exors., 5th Bdn., p. 205 cited in 2 B.H.C. 376 (380). Y 
{e) Where an executor is insolvent. Courts of equity will require him to give 
security before he enters upon the trust. Ibid., 206 cited in 2 B.H.O. 
375 (380). W 

(/) It would be quite within the competency of the Judge to protect all persons 
beneficially entitled, by taking such security as he might think 
necessary from the executor. 2 B.H.O. 375 (380), X 

(5) Member of a joint Hindu family. 

A certificate under Act XXVII of 1860 cannot be refused merely because the 
deceased was a member of a joint Hindu family. Ordinarily the 
managing member would be the person best entitled to the certificate, 
but this would not be the case where the members had fallen out. 23 
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3 The Tight to the certificate (Concluded), 

(6) HIMa liair*— Acquisitions out' of salary, prima facie separate property — Discre- 

tion of Co art. 

Money connected with insurance, the jpre^nia for which are paid out of the 
salary of a deceased Hindu, is prwia facie his separate property ; and 
where, therefore, an application for a succession certificate by the 
widow of the deceased in respect of such money is opposed by his 
brother on the sole ground that the deceased was educated at the 
family expense, held that the certificate ought to issue in favour of 
the widow, under the circumstances. 29 M. 121. 2 

(7) Daughter-in-law. 

(а) A daughter-in-law is not the heiress of her mother-in-law according to 

Hindu Law. 4 M.H.O. 180. A 

(б) Hence an application by a daughter-in-law under Act XXVII of 1860 for 

a certificate as heiress would be properly rejected upon the sole ground 
that the applicant was not the heiress. 4 M.H.O. 180. B 

(8) Interest sufficient to oppose grant of certificate. 

If a Civil Court is proceeding under S. 8 of Act XXVII of 1860 to grant 
or has granted a certificate authorising a person to deal with Govern- 
. ment securities which are claimed by a third person as his property, 
that is a ground on which such third person may come into Court to 
oppose the grant of a certificate or to seek for its canoelment. 4 
M.H.O. 180. C 

(9) Widow. 

A widow holding a succession certificate is the only person entitled to 
represent her deceased husband, as well for the purpose of instituting 
suits as for continuing suits instituted by her deceased husband. 26 
M. 224; 12 M.L.J. 380, D 

(10) Mother of minor son dying not leaving child or widow. 

The mother of a deceased adopted son, who died a minor leaving no children 
or widow, will be entitled to a certificate. 3 W.R, Mis. 6. E 

(11) —Sister’s daughter or sister’s daughter’s son, not entitled to 
certificate. 

Where persons alleging to be the sister’s daughter and sisters’s daughter’s son 
of a deceased Hindu governed by the Dayabhaga law, applied for a 
certificate under the Act, held that •j^rima facie a sister’s daughter 
and a sister’s daughter’s son are not heirs under the Dayabhaga law 
and are therefore not entitled to the oertificafe, 12 C.W.N. 453 = 35 
C. 631 = 7 C.L.J. 655. P 

(12) Illegitimate sons— Mahomedan Law. 

According to Mahomedan Law, illegitimate sons can claim no relation with 
their father’s family. 13 W.R. 266. G 

(13) Certificate of Administration— Parsi Woman. 

(а) Where two relatives of a deceased person severally apply, under Act XXVII 

of 1860, to a District Judge for a certificate to administer tbe estate ; 
— Held that it is not a proper course for the District Judge to refer 
them to a regular suit. 2 B.H.C. 375. H 

(б) He should determine, in the manner pointed out by the Act, whether either, 

and if so which, of the applicants has a right to the certificate, and 
grant the same accordingly, 2 B.H.C. 376. 1 
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4,'~-‘*^ Qaestiom of iaw or fact which seem^ .to ' te too imtricate 

and difficult, etc.** 

(1) CoES?t ^Eot boEEd to entep into an in%uij?y pegardiag nice Questions of law oi? 

fact. 

The Court ought not to enter into an inquiry regarding nice questions oflaw or 
fact, but is bound to grant the certificate to the person having jprma 
/ncie the clearest title. 7 M, 452. J 

(2) ; Questions of disputed adoption not to be determined in proceedings under the ' 

JLCt 

Where on an application for a certificate under the Succession Certificate 
Act, S. 6, questions of adoption afieoting the right to the certificate 
were raised, which could not be summarily disposed of, held^ that the 
Judge ought to have decided the ^rima /acie right of the applicant 
under cl. 3 or cl. 4 of S. 7 of the Act without waiting to decide the 
issue raised as to the adoption. 25 B. 523. E 

(3) Question of reunion need not be enquired into. 

The Court is not bound to try an intricate question like that of reunion in a 
summary proceeding under the Act. 5 M.L.J. 36. L 

(4) Grant of certificate where will set up —Practice —Jurisdiction. 

(a) Although ordinarily questions regarding a will should not be decided on a 
summary application for a certificate, still it cannot be said that the 
Court trying an application for a certificate in answer to which a 
will was set up as having been made by the deceased owner of the 
property, has no jurisdiction to try the question whether or not there 
was a will. 31 A. 236=6 A.LJ. 171 = 2 Ind. Gas. 213. M 

(6 ; Where, therefore, the District Court found in favour of the will and dismissed 
the application, the High Court on appeal felt constrained to go into 
the question of the validity or invalidity of the will and decide it, 
although it pointed out that, if the application had been made to that 
Court in the first: instance, it would hardly have decided that ^juestion 
but would have either exercised the discretion given by S, 7, cl. (3), 
or would have postponed the application, calling upon the objectors 
to institute within a limited time a suit to obtain probate of the 
alleged will. (Bid.) N 

(c) When an application is made under Act XXVII of 1860, it is the duty of 
the Jddge to determine the right to the certificate, and for that pur- 
pose to decide the question of the genuineness of the will, although 
his decision would not be binding and conclusive if a regular suit 
were afterwards brought. 12 W.E. 454. 0 

(5) Status of family. 

Where there is a question between applicant and the opposite party as to 
status of the family of the deceased, the Court ought to decide the point 
in however summary a way it chooses. 21 B. 53. P 

(6) Legitimacy and mamage. 

The Court is bound to enquire summarily into questions of legitimacy and 
marriage, when such questions arise in proceedings in connection with 
applications under the Act, W» R. 1864, Mis. 25. Q 
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: Person having prima. facie the best title thereto*’'* 

(1) BIscretioH to be exercised where there are rivai claimants. 

(a.) Where there are rival applicants the Judge has a discretion to grant the 
certificate to such of them as, in his opinion, is best entitled thereto. 
4 B.L.R.A.0. 149-13 W.R. 143 ; taking fitness as well as propinquity 
and extent of interest into consideration and protecting the interests 
of the others by ordering security, 12 W.R. 356 ; 12 W.R. 38, E 

(5) Where there are rival applicants, the CDuct mast select one of them and 

grant the certificate to him. It cannot grant separate certificates to 
different individuals for partial collection of debts. 16 A. 21 ; 3 B.L. 
R. A.O. 404; 12 W.R. 307; lOW.R. 105 ; 13 W.R. 265. S 

(c) The heir is the person who should have a certificate for the collection of 
debts due to the estate of a deceased person, unless there are any dis- 
qualifying circumstances. When there are several heirs competing 
with one another, he that is entitled to the largest interest may be 
entrusted with the duty of collecting debts. W.R, Mis. 41. T 

(2) Mere nearness of kin is no reason by itself for the grant of a certificate. 

Mere nearness of kin is no reason by itself for the grant of a certificate under 
Act XX Vn of 1860. The Court is bound to determine who is a fit 
and proper person to obtain the certificate. It looks to fitness as well 
as to propinquity. 4 B.L. R. (A.O. J.) 149 (Note). O 

(3) RiYal claimants— Competency of Court to refuse to either claimant. 

(a) S. 7 of this Act makes it incumbent on the Court, where there are more 
applicants than one for a succession certificate, to pass a definite order 
giving the certificate to one applicant or another with all convenient 
speed. 137 P.R. (1907). Y 

(6) If the question of title is in doubt, the Court should decide it on prhna 

facie grounds to the best of its ability, give a certificate accordingly, 
and take security. {Ibid.) W 

(c) It should not refuse to adjudicate merely because difficult questions of law 

• or fact arise, or because the matter is in issue in a regular suit. (Ibid*) 

(4) Natural heir and Devisee. X 

Where the natural heir and an alleged devisee under a will are rival claimants 
for a certificate and the will is not satisfactorily proved, the Court 
will be justified in granting the certificate to the heir. 15 W.R. 73, Y 

(5) Mother and father— Mithila law. « 

Under Mithila Law the mother is entitled to a certificate in preference to the 
father. 5 C. 43. 25 

(6) Mother and husband. 

As between the mother and the husband of the deceased, the latter will be 
entitled in preference to a certificate. 3 W.R. Mis. 3. A 

(7) Widow and cousin. 

As between the widow and a cousin of the deceased claiming also as a part- 
ner, the former will be entitled to preference. 1 W.R. Mis. 32. B 

(8) Widow and person setting up special title. 

As between a , the former will be entitled to preference if the special title 

set up by the latter is hot satisfactorily proved, 14 W.R. 115. Q 
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■ Person having prlma facie the best title thereto ^^---{Conimuedj^ 

(9) Majoi? sou and widowed mothei? of minoi* son. 

Where a Hindii governed by the Mitakshara Law died leaving two sons, one of 
whom was a minor, and a widow the mother of the minor, and 
applications for a certificate to collect debts due to the deceased’s 
estate were made by the major son and the widow respectively, it was 
held that the major son alone was entitled to obtain such a certifi- 
cate. 5 0.219. D 

(10) Hind!! widow and next reversionei?. 

Where a widow claims the certificate and also the next reversioner, the Court 
in giving the certificate to the widow is bound to require security 
from her under S. 9 ; and even if the demand of the security be 
discretionary, the Appellate Court will not interfere with the exercise 
of the discretion. 5 M.L.J. 36. E 

(11) Childless widows of brother and nephew— Illegitimate sons. 

The childless widows of the brother and nephew of a deceased person are not 
entitled under the Hindu Law to be considered as the legal represen- 
tatives of the deceased ; and there being evidence in this case of the 
deceased having assigned his property to his illegitimate sons, and 
acknowledged them as his sons, a certificate under Act XXVII of 1860 
to administer his estate was granted to them. 17 W.R. 189. * F 

(12) Adopted son and widow— Adoption disputed. 

When the title of a person claiming as adopted son of the deceased is disputed 
the certificate may properly be granted to the widow of the deceased. 
1 Agra Mis. 13. G 

(13) Son adopted after demise of adoptive father— No certificate necessary. 

In the case of an adoption by the widow, sometime after demise of the adoptive 
father, the adopted son need not take out a certificate in respect of 
outstandings that accrued due in relation to the estate while it was in 
the management of the adoptive mother. 5 0.257. H 

(14) Joint Hindu family — Contest between a divided and an undivided member. 

Where a certificate of administration was granted to certain applicants who 
asked it with reference to a particular debt, putting in a bond of the 
judgment-debtor, and showing that they were joint in estate with 
the deceased, the certificate was held to have. been rightly granted, and 
to have been properly refused to another member of the family who 
had separated from the, deceased. 26 W.R. pi. I 

(16) Mother-in-law. 

The circumstance of a deceased party having, on the day of his death, inform- 
ed his debtor that he had given the whole of the moneys due to him 
to his mother-in-law’, was held to be a sufficient indication (whether 
the gift was valid or not) that she was the proper person to receive 
the money due to the deceased and the certificate under Act XXVII of 
1860. 12 W.R. 239. J 

(16) Daughter-in-law. 

A Hindu daughter-in-law is not an heiress. She is consequently not entitled 
to a certificate in re her father-i-n-law’s estate. 4 M.H.O. 180. K 
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S * — ‘‘ Person having prlitia facie the best title thereto — (Goncluded). 

(17) Executors aad heir. 

Where there is an executor appointed under the will of the deceased in res- 
pect of trust property and there is also a legal heir, the former will be 
entitled to a certificate in respect of the trust-property and the latter 
in respect of the other property, if any, of the deceased. 3 B.L.R.A, 
0. 46 = 11 W.R. 388. ^ 

(18) Full sister’s son and half-brother. 

As between the full sister’s son in possession of the deceased’s estate and the 
half-brother of the deceased, the former will be preferred. 17 W.B. 
662. ^ 

(19) Father’s brother’s daughter’s son and the father’s father’s brother’s 
brother’s son (Hindus). 

As between , the former has a better right to a certificate after death of the 

widow of the deceased male owner. 11 0. 343* 

(20) Father’s brother’s grandson and brother’s daughter’s son. 

The deceased’s father’s brother’s grandson has a better right to a certificate 
than the deceased’s brother’s daughter’s son. Proximity of residence 
and kinship are nojb considerations which can outweigh a prima facie 
better title. 4 0. 411. 0 

(21) Nephew and predeceased son’s daughter’s son. 

A nephew of the deceased has a better right to a certificate than the deceased’s 
predeceased son’s daughter’s son. 15 W.R. 323, P 

(22) Mohunt. 

As between the chela (spiritual son) and the girubhai (spiritual brother) of a 
deceased mohunt claiming a certificate in respect of the private estate 
of the deceased, the former ought to be preferred to the latter. 4 0. 
954, 4 G,L.R. 49. Q 

(23) Ascetics (Hindu). 

■^hen a Hindu ascetic or devotee dies, his spiritual brother or disciple or the 
preceptor will be entitled to a certificate ; and such person can’t be 
deprived of his right even though he is mentally incapable of succeed- 
ing to the office. 14 W.R. 383. R 

A.—PBACTIGB UNDER THE SECTION, 

(1) Certificate of Administration-Delegation of authority by District Judge — 

Irregular Procedure. * 

(а) In an application for a certificate of administration, the District Judge 

having delegated the examination of the witnesses in the case to the 
Nazar of the Court, and having, on the evidence so taken, made an 

. order granting the certificate : — Held that the procedure was illegal ; 

and that the order so passed must be annulled, 2 B.H.O, 382, S 

(б) Proceedings for the investigation of the title directed, and the witnesses 

should be examined, by the Judge himself. 2 B.H.G. 382. T 

Generali 

(2) Nature of proceedings under Act. 

(a) The Act, as the preamble shows, has been enacted “ to afiord protection to 
parties paying debts to the representatives of a deceased person,” 
8 A.D.J. 79=9 Ind. Oas* 127, O 
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A.— PEAOTICB UNDER THE SECTION— (OowimMed). 

General’— {Co7itin'ued). 

(6) The proceedings under the Act are of a summary nature in which the 
Gourt either decides the right of the applicant to the certificate or 
grants it to one who appears to have the best 'prima facie title thereto. 
(See S.7). Y 

(c) In certain cases, the Gourt must, and in others it may, require, as a condi- 

tion precedent to the granting of a certificate, a bond for the indemnity 
of persons who may be entitled to the whole or any part of the 
debt. (See S. 9) (Ibid.) W 

(d) It is thus evident that the proceedings are in no way intended to determine 

the share of the applicant in the debt or to adjudicate upon the 
relative rights of the applicant and others therein. (Ibid.) X 

(3) Certificate not to be granted to a number of representatiires in respect of 
fractional shares of the estate. 

(а) A certificate under Act XXVII of 1860 cannot be granted to any number of 

representatives of the deceased either under the Hindu or the 
Mahomedan Law, as it would not facilitate the collection of debts to 
grant certificates to separate applicants entitled to fractional shares 
of the estate. 12 W.R. 307. Y 

(б) If some of the share-holders do not consent to one certificate being granted to 

all, it is within the competency of the Court under Act XXVII of 
1860 to select one or more of those share-holders who would consent 
to act, and appoint him or them as representatives of the deceased. 
12 W.B. 307. Z 

(fl) If this could not be done, a Receiver might be appointed under S. 101 of 
Act VIII of 1869. 12 W.R. 307. A 

(d) Act XXVII of 1860 does not contemplate a division of the certificate or 

a power to collect fractional shares of debt. 13 W.R. 265. B 

(e) A certificate cannot be granted for the collection of fractions of the debts 

of the deceased. 10 W.R. 106. G 

if) The granting of a certificate does not and cannot determine an}^ question 
of title, or decide what property does or does not belong to the estate 
of the deceased. It merely enables the person or persons to whom 
the certificate is granted to collect the assets belonging to the deceased; 
and the certificate is conclusive of his or their representative title as 
against all debtors to the deceased. A certificate cannot be granted 
for tjie collection of fractions of the debts of the deceased. 10 W.R. 
105, D 

(4) Two certificates of administration cannot run together. 

Two certificates of administration cannot run together. So a widow who fails 
to appear and contest the grant of a certificate to another party a year 
before her own application cannot claim one herself now ; but she 
may be allowed a certificate simply appointing her guardian to the 
minor son alleged to be adopted by her. 1 W.R. Mis. 3. E 

(6) Certificate not necessarily to be to collect all the debts of the deceased. 

A Gourt may legally grant to an applicant, under Act VII of 1889, certificate 
for the collection of a specified debt or specified debts of a deceased 
person. The Gourt is hot bound to grant a certificate only for the 
collection of the whole of the debts of the deceased, ■ 18 A, 45. F 
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A.— PRACTICE UNDER THE SECTION— (ConMnaed). 

General— . 

(6) Certificate not to be given for collection of part only of a debt. 

ia) The plain meaning of the phrase “ his debt ” in S. 4 of the Act is the whole 
of the debt due by the debtor to the deceased, and not a portion of 

that debt. Such a meaning of the term (1) is against the canons of 

interpretation, for the natural meaning of the term “debt” is not a 
share of some one in that debt ; (2) is opposed to the scheme of the 
Act, which has been enacted to afford protection to debtors, and has 
nothing to do with the convenience of the applicant or his right to 
or share in the debt ; (3) will cause the splitting of an indivisible 
liability; and (4) will lead to the harassing of a debtor more than 
once on one cause of action and to multiplication of suits thereon. 

Hence, no succession certificate can be granted for the collection of a part 
only of a debt. 8 A.L.J. 79 = 9 Ind. Gas. 127. ^ 

(6) A succession certificate to collect only a part of a debt cannot be granted. 
7 A.LJ. 255=5 Ind. Gas. 424 (19 A. 129, F; A.W.N. 1901, 125, 
Disapj>r.) ® 

(7) Certificate not to foe given for collection of part only of a debt— Debt in part 
satisfied, 

(a) A certificate for collection of debts under this Act may be given for the 
collection of any one or more separate debts of the deceased ; but not 
for the collection of part only of a debt. 19 A. 129. I 

(5) Where, however, a portion of a debt in respect of which a certificate is 

sought has been discharged, it is not necessary for the applicant to pay 
duty on more than the unsatisfied portion of the debt. 19 A. 129. J 

(8) Certificate to collect debts— Grant to minor through next friend. 

(a) A certificate may be granted to a minor through his next friend. 20 A, 
r 352. (5 C.L.R. 517, 7?.). K 

(6) The following observations of Edge, G.J., may also be noted : — The Legis- 

lature has not prohibited, by Act No. YII of 1889, the grant of a 
certificate to a minor through his next friend, nor was there any such 
prohibition in Act No. XXVII of 1860. Where the Legislature 
considered that probate or administration should not be granted to a 
minor, it said so expressly. Such prohibition will be found in sections 
183 and 189 of Act No. X of 1865 and in section 8 of Act No. V of 
1881. As far back as 1879, the Calcutta High Court in 6 C.L.R. 517, 
inferentially decided that a certificate to collect debts under Act 
No. XXVII of 1860 might be granted to a minor through his next 
friend. In our opinion the Calcutta Court was right,” 20 A. 352 (354). L 

(9) Application not to be dismissed on ground that all debts are not specified. 

An application for a certificate is not liable to be dismissed on the ground of 
failure to specify all the debts. 5 M.L.J, 36. M 

(10) Appeal under the Act— No provision for memorandum of objections. 

There is no provision for memorandum of objections in an appeal under this 
Act. 5 M.L.J. 36. N 
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A.— PRACTICE UNDEB THIS SBOTION~(CoMc!iM!ed). 

(GcneTai)— {Concluded). 

(11) ' PFOceedings tinder Act XX¥n of 1860 — Issues — ^EYidence. 

(a) Although no title is judicially determined as the result of an inquiry under 

Act XXVII, of 1860, yet the Court is bound under the Act to give 
the certificate to the person who makes out a title, and for that pur- 
pose, when parties are not agreed as to the 'facts, to try the issues in 
the ordinary way by the aid of evidence. 20W.K. 476. 0 

(b) The following objections of P/iear, J. may also be noted : — “No doubt the 

Judge is quite right in thinking that the proceedings initiated for 
the purpose of obtaining a certificate under this Act are not civil pro- 
ceedings in this qualified sense — namely, that no title is judicially 
determined between the parties as the result of the inquiry ; still the 
Court is bound under the Act to give the certificate to the person 
who makes out a title ; and it is for that purpose necessary, when 
parties are not agreed upon the facts, that the judge should try the 
issues in the ordinary way by the aid of the evidence put forward by 
the parties. 

It appears that both the petitioners desired to put before the Court a very con- 
siderable body of evidence, partly documentary and partly the oral 
testimony of witnesses whom they had brought before the Court for 
the purpose ; but the Judge disregarded the witnesses. We under- 
stand, he would not permit any of them to be called and none of the 
documentary evidence was therefore properly proved. So that, for 
that reason, if for no other, the Judge was without evidence before 
him upon which he could judicially arrive at any opinion upon the 
disputed issue or issues of fact. 

On the whole, it seems that the inquiry has been insufficient ; in truth, there 
has been no proper, inquiry at all, and therefore the order of the Judge 
must be set aside, and the petitions referred back to him in order that 
he may hear them and determine the right of the petitioner^ under 
the provisions of S. 3, ActXXVIIof I860.” 20 W.R. 476. P-R 

(12) Applicability of S. 158 of the C.P. Code, 1882— Failure of opposing party to pay 
costs of adjournment. 

S. 158 of the Code of Civil Procedure is inapplicable to proceedings under the 
Act. failure of an opposing party to pay costs of an adjournment 
asked for by him is no ground for refusing to hear his evidence, unless 
there was an express order making payment of such costs a condition 
precedent to the enquiry. 21 M. 403. S 

B.- GRANT OF JOINT CERTIFICATE. 

(1) Joint certificate, if can be granted— Views of various High Courts. 

(a) Under the provisions of the Succession Certificate Act (VII of 1889), a 

joint certificate to recover debts cannot be granted. 15 B. 684 (5 A. 
195 ; 11 B. 179). See, also, 5 O.L.R. 368. T 

(b) R and his sons, L and S were members of an undivided family. S pre- 

deceased R, who subsequently died, leaving L him surviving, and on 
the death of L the widows of L and S applied for a joint certificate 
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B.— GEANT OE JOIKT GBE^IS'IOATE --(Cmtcluded). 

ol heirship to the estate of Before their application was heard, 
L’s widow repudiated the joint appiiGation, and prayed for the grant of 
a certificate to her alone. The District Judge, however, ordered a joint 
certificate to be issued to the two widows. On appeal from this order 
by L’s widow, held, that, under Act XXVII of 1860, a joint certifi- 
cate could not be granted. S having predeceased R, his interest in 
the family property and sacra reverted to E and L, and after L’s 
death the estates vested in L’ A widow, who had, therefore, a better 
claim to be entrusted with getting in the debts. 

The order of the Lower Court was varied by directing the certificate to go to 
L’s widow alone on her giving security for half the amount of the 
outstandings. 11 B. 179. U-¥ 

(c) A District Court acting under S. 7 must, if there are several applicants, 
elect to which, if any, a certificate should be granted. It is not 
competent to such Court to grant separate certificates to difierent 
persons for partial collection of the debts in respect of which a 
certificate is sought. 16 A. 21. W 

id) The Madras High Court has held that “It is not illegal to grant a joint 
certificate to two persons who claim adversely to each other to be 
entitled to collect the debts due to the estate of the deceased under 
Succession Gertificate Act VII of 1889.” 19 M, A97 = 6 M.L.J, 90. X 

(e) Their Lordships observed as follows : — “No doubt the cases in 16 A. 21; 15 
B. 684, show that ordinarily certificates should not be granted to 
rival claimants jointly. But in the present case it is clear that the 
real object of the application for certificate was to raise questions as 
to the validity of the adoption of the respondent, a matter which wavS 
the subject of the litigation for many years (11 M. 43) and which the 
appellant’s Vakil states is now also the subject of a suit brought to 
set aside the adjudications made in favour of the respondent. In 
these circumstances I do not think it proper to interfere with the 
order of the District Judge. ’ ’ 19 M. 497 (498) == 6 M.L.J. 90. Y 

(2) Grant of joint certificate— AppeaL 

The grant of a joint certifieate is, by itself, no ground lor an appeal. 17 W.R. 
238. Z 

8. When the Disfcrioti Gourti grants a certificate, it shall therein 

Contents of certi debts and securities set forth in the appli- 

ficate. cation ^ for the certificate, and may thereby em- 

power the person to whom the certificate is granted — 

(а) to receive interest 2 or dividends on, or 

(б) to negotiate or transfer, or 

(c) both to receive interest or dividends on, and to negotiate or 
transfer, the securities or any of them. 
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(Hotes). . 

^ I*-— M :sbali themim specify the debts and securities set iurib in . 

the application, 

(1) Petition f 01 ? succession certificate, contents of, 

A Gopct has no power to grant a Succession Gertifioate except upon a petition 
complying with the provisions of the Act. Amongst other things, it 
must specify each debt and security in respect of which the certificate 
is asked, and the certificate, when granted, must specify each debt 
and security covered by it. 8 lud. Gas. 998. S 

(2) Failure to specify debts— Effect. 

An application for a certificate is not liable to be dismissed on the ground of 
failure to specify all the debts. 5 M.L.J, 36. B 

(3) Deposit in Bank, not security. 

This section cannot be applied to the case of a fixed deposit in a bank, because 
the latter is not a “ security” within the meaning of S. 3 (2), supra. 
28 A. 4Vf =. A.W.N. 1906, 94. C 

J?.— “ May thereby empower the person ....to receive interest. 

Certificate granted to widow with direction that she should enjoy only the 
interest on money collected— Suit by widow for declaration as to her absolute 
right if maintainable. 

Where a Hindu widow applied for a Succession Certificate to enable her to 
collect the debts of her deceased husband, and was opposed by the 
next reversioners upon the ground that they had no objection to her 
enjoying only the interest on the money during her life, and an order 
to that effect was passed, whereupon she brought a suit for declara- 
tion that she was entitled to the whole sum of money, held that the 
suit was maintainable, the limitation upon her power to get in the 
money having been placed at the instance of the reversioners, and 
that she need not have appealed from the original order under S, 19 of 
the Act. 7 A.L.J. 311. ’ D 

9. (1) The District Court shall, in any case in which it proposes to 
proceed under sec. 7, sub-sec. (3) or sub-sec. (4) 
Bequisition of se- may, in any other ease, require, as a condition 

of precedent to the granting of a certificate, that the 

person to whom it proposes to make the grant shall 
give to the Judge of the Court, to enure for the benefit of the Judge for 
the time being, a bond with one or more surety or sureties, or other suffi- 
cient security for rendering an account of debts and seourites received 
hy him and for indemnity of persons who may be entitled to the whole 
or any parti of those debts and securities. 

(2) The Court may, on application made by petition and on cause 
shown to its satisfaction, and upop. snch terms as to security, or providing 
that the money received be paid into Oowt, or otherwise as the Court 
thinks fit assign the bond or other security to some proper person, and 
that person shall thereupon be entitled to .sue thereon in his own name m 
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if ifc had been originally given to him instead of to the Judge of the Oourt, 
and to recover, as trustee for all persons interested, such amount as may 
be recoverable thereunder. 

(Notes). 

h— ^^RequisUion of security from grantee of certmcBte»^* 

(1) Certificate to guardian— Security necessary. 

It is improper to grant a certificate to a guardian of a minor without requir- 
ing security. 25 B. 523; 3 Bom. L R. 795. ® 

(2) Widow and next reversioner, contest between— Security. 

Where a widow claims the certificate and also the next reversioner, the Court 
in giving the certificate to the widow is bound to require security from 
her under S. 9 ; and even if the demand of the security be discretion- 
ary, the Appellate Oourt will not interfere with the exercise of the 
discretion. 5 M,L,J. 36. 

(3) Effect of security taken. 

The security taken does not protect the contingent interests of reversioners, 
when the certificate is granted to the real heir. 5 Bom. L.R- 929. 0 


PRACTICE UNDER THE SECTION. 

(1) Appeal from order directing security to be furnished. 

{a) An appeal does not lie against an order directing security to be furnished, 
such direction being discretionary with the Oourt. 19 M. 199 ; 6 M. 
L. J. 36 ; 3 A. 304 ; 17 W.R. 566 ; 7 B.H.O. Ap. 26 ; 1 0. 127 ; 24: W. 
R. 362; 6 Ind. Gas. 599=7 M.L.T. 246. H 

(6) If, however, in a contested application, the Oourt grants the certificate to 
one of the rival claimants on the condition of security being furnished , 
such order is one granting certificate and is appealable. 20 M. 442; 
26 0. 320 ; 2 C.W.N. 69. But see 19 B. 790 ; 13 A. 214 ; and A.W.N. 
(1903), 226. I 

^ Compare 20 G. 641, 

(2) Appellate Court will not interfere with lower Court’s discretion. 

The Appellate Oourt will not interfere with the discretion of the Court 
below as to the form of the security, 6 M.L.J. 36, J 

(3) Appeal under this Act— Memo of objections. 

There is no provision for memorandum of objections in an appeal under the 
Act.. 5 M.L.J. 36. K 

(4) Order to file security— Particulars as to amount, etc., to be specified. 

Where a judge acting under this section orders that security should be fur- 
nished by a person to whom a certificate is granted, the amount of 
the security and the time within which it is to be furnished must be 
specified in the order. 28 A. 477 = A.W.N. (06), 94. L 


10. (1) A District Oourt may from time to time, on the applica- 

Extensionofcerti- holder of a certificate ^ under this Act, 

ficate. extend the certificate ^ to any debt or security not 

originally specified therein, and every such extension 
shall have the same effect as if the debt or security to which the 
certificate is extended had been originally specified therein. 
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(2) Upon the extension of a certificate, powers with respect to the 
receiving of interest or dividends on, or the negotiation or transfer of, any 
security to which the certificate has been extended may be conferred, 
and a bond or further bond or other security lor the purposes mentioned 
in the last foregoing section may be required, in the same manner as 
upon the original grant of a certificate. 

(Notes). 

I.—-**. On the application of the holder of a certificate.^* 

Application foff extension cannot be made by person other than the certificate- 
holder. 

An application for extension of a certificate under this section can be granted 
only when it is made by the holder of the certificate, and not when it 
is made by an assignee or by a third party. 6 M.L.T. 161=3 Ind. 
Cas. Si. M 

Extend the certificate. ** 

Appeal from order extending certificate. 

An order extending a certificate is not one granting a certificate. No appeal 
lies from such an order. 25 M. 634. N 

Forms of certi- Certificates shall be granted and extensions 

ficat^ and extended of certificates shall be made, as nearly as circum- 
stances admit, in the forms set forth in the second 

schedule. 

12. Where a District Court has not conferred on the holder of a 

certificate any power with respect to a security speci- 

Amendment of certificate, or has only empowered him to 

certificate in respect ... , , 

of powers as to seen- receive interest or dividends on, or to negotiate or 

laities. transfer, the, security, the Court may, on application 

made by petition and on cause shown to its satisfac- 
tion, amend the certificate by conferring any of the powers mentioned in 
sec-. 8 ^ or by substituting any one for any other of those powers. 

(Note). 

Amend the certificate by conferring any of the powers mentioned 
in section 8,** 

Case where the persons holding certificate is simply guardian of minor. 

In cases where the person holding the certificate is simply the guardian of a 
minor, the debts in respect of which the certificate is granted being 
due to the minor, the Court has refused to alter the certificate by 
giving the holder power to negotiate the same. 8 0. 300. 0 

13. (1) For Arts. 11 and 12 of the first schedule to the Court- 

Amendment of Act Act, , 1870, the following shall be substituted, 

VII. 1870. namely:— ■ 
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NUMBE'E. : 


' PROPER Pee 1. 

1 

il. Probate of a wiil 
or letters cf adminis- 
tration with or with- 
out will annexed. 

Ef the amount or value bf 
the property in respect 
of which the grant of 
probate or letters is 
made exceeds one thou- 
sand rupees* 

Two per centum on ^such amount or 
value : provided that when after the 
grant of a oerfrificate under the Suc- 
cession Gertificate Act, 1889, or any 
enactment repealed by that Act, or 
under the Regulation of the Bombay 
Code No. Vin of 1827, in respect of 
any property included in an esMe, 
a grant of probate or letters of ad- 
ministration is made in respect of 
the same estate, the fee payable in 
respect of the latter grant shall be 
reduced by the amount of the fee 
paid in respect of the former grant. 

“12. Certificate under 
the Succession Cer- j 
tificate Act, 1889, 

In any case 

Two per centum on the amount or 
yaiti® of any debt or security speci- 
fied in the certificate under sec* 8 of 
the Act, and three per centum on the 
amount or value of any debt or secur- 
rity to which the certificate is ex- 
tended under sec, 10 of the Act* 



NOTE. — (1) The amount of a delit is 
its amount, including interest, on 
the day on which the inclusion of 
tfie debit in the certificate is applied 
for, so far as such amount can be 
ascertained. 

- 


(2) Whether or not any power with 
respect to a security specified in a 
certificate has been conferred under 
the Act, and where such a power has 
been so conferred, whether the power 
is for the receiving of interest or 
dividends on, or for the negotiation 
or transfer of, the security, or for 
both purposes, the value of the secu- 
rity is its market-value on the day 
on which the inclusion of the secu- 
rity in the certificate is applied 
for, so far as ''such value can be 
ascertained. 

“ 12- A. Certificate un- 
der the Regulation 
of the Bombay Code 
No. Vm of 1B27. 


(1) As regards debts and securities, 
the same fee as would be payable in 
respect of a certificate under the 
Succession Certificate Act, 1889, or 
in respect of an extension of such a 
certificate, as the case may be, and 



(2) as regards other property in res- 
pect of which the certificate is grant- 
ed, two per centum on so much of 
the amount or value of such pro- 
perty as exceeds one thousand 
rupees. 
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(2) In the Court-fees Act, 1870, see. 19, cl. viii, for the words 

and figures and cefliificate inetitiDiied in the First Scheduie to this 
Act annexed, No. 12,” the words and figures “and, save as regards 
debts and securities, a certificate under Bombay Beg. VIII of 1827” 
shall be substituted. 

(iSfhtes). 

Oen^al. 

Object of the Court fees. 

“ SucGessiou or, as they are often' termed, death duties are recognised as one of 
the least objectionable forms of taxation. If there be one occasion 
more than another upon which a tax can fairly be levied upon pro- 
perty, it is when the owner has ceased to exist and the property is 
about to pass to a person who has done nothing to acquire it except 
being born into the world-^an Oceasion on Which he plays a passive 
rather than an active part,' 

‘‘ The Europeans in India,, and the Eurasians, lews, Armenians, Parsis and 
others who have not the privilege of being Muhammadans, Hindus 
or Buddhists, are practically obliged to take out probate or adminis- 
tration as the case may he, and to pay the succession-duties on the 
whole estate or inheritance by the Gombined eieot of the Succession 
Act and the Court- fees Act. 

“ It had long been seen that it would be fair in principle to render the pay- 
ment of such duties compulsory on all alike. But it was found that 
it would be very difficulti if not impossible, without great hardship, 

^ to render it compulsory upon all the inhabitants of India to take 

out probate or administration so as to subject them to these duties. 

“ It takes years for any Act introducing a novelty to get known' and worked in 
the remoter districts. 

“If an act like the Succession Act had suddenly been made compulsorily 
applicable for the whole of India, the consequences would^have been 
very serious. The people would for a long time' have paid no atten- 
tion to it, and their dealings with their property after a succession 
would have been invalid, and much confusion and injustice would 
have ensued. 

‘ ‘But there appeared two methods by which something could be got out of such 
classes by way of succession duties, one was by encouraging Hindus 
and Muhammadans to resost of their ^wn accord to the probate and 
administration procedure on account of the certainty of title Which it 
gives and its manifold advantages. Even if they did so, a very large 
quantity of Hindu property would escape taxation under the present 
law, owing to the" mUaMMra dOctrmC' of survivorship among co- 
owners. The other Method waehy nfcans of the Oerfeificate Act.. 

“The certificate procedure was introduced in 1841 for the purpose of protecting 
debtors from being harassed by confiicting claimants after the death 
of the creditor, and to facilitate the collection of debts on succession 
by the issue of a certificate which should render it safe- for the debtor 
to pay the holder of it. Various amending Acts were introduced 
from time to time, and the whole was consolidated in Act XXYII of 
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^ dmeraX— {Concluded) . ' 

, “ The certificates were therefore made liable to a duty by the Coart-fees Act 

■.■'/;.of'1870. V , ^ ^ 

M.B.“-But even here it should be noted that the duty on the certificate only 
extended to outstanding claims, but not on property already in the 

possession of the deceased while the other subjects paid on the whole 

estate. See Gazette of India, 16th March 1889, pp. 48-54. Q 

/. — ** Proper fee.** 

Application foJ? ceutificate in respect of debt pa tly discharged. 

In the case of an — duty need be paid only on the undischarged portion 

. of the debt, 19 A. 129. R 

11. (l) Every application for a certificate or for the extension of a 

certificate must be accompanied by a deposit of a sum 

Mode of collecting equal to the fee payable under the first schedule to 
court-fees on eerti- ^ a i-n 

ficates. the Court-fees Act, 1870, in respect of the certmcate 

or extension applied for. 

(2) If the application is allowed, the sum deposited by the applicant 
shall be expended, under the direction of the Court, in the purchase of 
the stamp to be used for denoting the fee payable as aforesaid. 

(3) Any sum received under sub-sec. (1) and not expended under 
sub-section (2) shall be refunded to the person who deposited it 

(Notes). 

Refunded to the person who deposited it.** 

Refund of deposit. 

(a) If an application for a Succession Certificate is granted, the sum deposited 
by the applicant cannot be refunded ; but if no order for the grant of 
the certificate has been made, a refund can take place. 21 M. 241. S 
(^) Their lordships observed as follows : — Clauses 2 and 3 of sec. 14 of the Act 
must he read together. If the application is allowed, i.e., if the order 
for the grant pf a certificate has been made, the sum in deposit 
becomes at once legally appropriated, as duty, to the extent of the 
debt covered by the order, and cannot be refunded.” 21 M. 241 
(242). T-g 

Local extent of 15. A certificate under this Act shall have 

certificate. effect throughout the whole of British India. 

16. Subject to the provisions of this Act, the certificate of the 
. , ... District Court shall, with respect to the debts and 

cate 1. securities specmed therein, be conclusive as against 

the persons owing such debts or liable on such 
securities, and shall, notwithstanding any contravention of sec. 1, 
sub-sec. (4), or other defect, aff;ord full indemnity to all such persons 
as regards all payments made, or dealings had, in good faith in respect of 
such debts or securities to or with the person to whom the certificate was 
granted. 
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(Notes). 

L — Effect of certificate.^* 

( 1 ) ■ Effect of certificate iiiidei? let XX¥n of 1860. 

(a) The effect of such certificate is that it is conclusive of the representative 
title against all debtors to the deceased and affords full indemnity to 
all debtors paying their debts to the person to whom the certificate 
has been granted. 8 W.B. 317. A 

(5) Under Act XXVII of 1860 no question of title to any specific property be 
tried. A party seeking to raise such a point should be referred to a 
regular suit, 17 W.R. 193. B 

(c) The receipt of money under a certificate granted in pursuance of Act 

XXVII of 1860 does not give a title to the money; the holder only 
becoming trustee for the person to whom the money belongs. 23 
W.R. 270. C 

(d) The certificate under Act XXVII of 1860 does not determine any question 

of heirship, but merely protects debtors of deceased person from 
liability for payments made to a certificate-holder. 2 N.W.P, 320. D 

(e) A certificate under Act XXVII of 1860 cannot determine any question of 

title, or decide what property belongs to the estate of the deceased ; it 
merely enables the holder to collect the assets of that estate and is 
conclusive of his representative title as against all debtors to the 
deceased. 10 W.R. 106. E 

(f) In a proceeding to obtain a certificate under Act XXVII of 1860 for the 

Collection of debts payable to the representatives of deceased persons, 
the Court determines merely that the applicant is entitled to receive 
a certificate and not his title as heir or legal representative of the 
deceased. 3 N.W.P. 320. F 

(g) The rights between each other of several persons claiming to be interested 

in the property of the deceased are not for consideration and determi- 
nation in such a proceeding. 3 N.W.P. 320. Gt 

(h) The Act does not authorize the grant of a certificate for a portiofl of the 

property or debts, whether such portion be separate and defined or 
not. 3 N.W.P. 320. H 

( 2 ) Right of person obtaining certificate as against relatives of the deceased. 

The right of a person obtaining a succession certificate to the estate of a 
deceased person to institute a suit for a debt mentioned in the certifi- 
cate or to prosecute a suit commenced by the deceased in his life-time, 
is absolute and conclusive as against the right of other relatives of 
the deceased. 12 M.L.J, 380 (384). I 

(3) Dispute as to succession to a Mutt— Jurisdiction of magistrate. 

(< 2 ) A Magistrate cannot proceed under section 318 of the Code of Criminal 
Procedure 1872, in a case of dispute arising out of a right of succes- 
sion to a mutt and its appurtenances, hut should apply to the judge 
under the provisions of Act XIX of 1841 to appoint a curator or make 
some order with regard to the property, till the right of succession is 
determined. 11 W.R., Or., 23. J 

(h) A certificate under Act XXVII of 1860 simply empowers the person to 
whom it is granted to demand and receive the debts due to the decea- 
sed, and is in no way a determination of a competent Civil Court of 


8 
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of Certificate* “--{Concluded). 

the right of such person to possession of land under attachment under 
See, 319 of the Code of Griminai Procedure, 1872. See 9W.E., Or., 18. K 

(4) Grant of certificate — No proof of possession. 

The grant of a certificate under Act XXVII of 1860 is not sufficient proof of 
possession to entitle the holder to an order under the Criminal Proce- 
dure Code, 1872, sec. 630, declaring him to be in possession. *25 
W.R., Or., 16. 


Effect of certifi- 
cate granted or ex- 
tended by British re- 
presentative in fore- 
ign State 1. 


17. Where a certificate in the form, as nearly as circumstances 
admit, of the second schedule has been granted to a 
resident within a Foreign State by the British repre- 
sentative accredited to the State, or where a certi- 
ficate so granted has been extended in such form by 
such representative, the certificate shall, when stamped 
in accordance with the provisions of the Court-fees Act, 1870, with respect 
to certificates under this Act, have the same effect in British India as 
a certificate granted or extended under this Act. 

(Notes). 

Bffect of certificate granted or extended by British representative in 
foreign State. *“ 

(1) Cei*(;iiicate granted by Political Agent of a Native State* 

A Succession Certificate granted by the Political Agent of a Native State, and 
properly stamped, must be recognized by the Courts in British India, 
and would preclude the granting of a certificate by a Civil Court. 19 
B.146 (149). ^ M 

(2) Suit to set aside certificate granted by the Resident at Cochin. 

^Defendant No. 1, who was domiciled in the Native State of Cochin, obtained 
from the Resident a certificate to collect the debts of the deceased 
karnavan of the Plaintiff’s tar wad. The plaintiff whose domicil was 
the same as that of defendant No. 1 sued in British Cochin for a de- 
claration of his right to receive the interest accrued due on certain 
Government promissory notes, being the property of his deceased 
karnavan. ^ N 

Held, that the suit did not lie, and that the appellant should either have esta- 
blished his representative right by suit in the Court of Native Cochin 
and then applied to the Resident for a certificate, or have brought his 
action against the Government of India, joining defendant No. 1 as 
a party to such an action. 16 M. 405. 0 


(3) Probate issued from Native Court in Cutch- 
Suit In British India. 


Certificate of Political Agent- 


A suit in British India by the executors of the will of a native of Cutch was 
dismissed, on its appearing that the plaintiffs were furnished only with 
probate issued from a Native Court, of which they produced a copy 
certified by the I^olitical Agent of Cutch and since stamped in 
accordance with the Court B'ees Act, 1870. P 
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Bffeci of certificate granted or extended by British representative M 
foreign State* ^ — (Ooncluded), 

Meld, that the plaintifis were not entitled to a decree without taking out 
probate or letters of administration in British India under Act V of 
1881 or a certificate under Act VII of 1889 but instead of dismissing 
the suit, the Court should have allowed time for the plaintiSs to have 
so completed their title to sue, 17 M. 14. Q 

Bevocation of certi- 18. A certificate granted under this Act may be 

revoked for any of the following causes, namely 

(a) that the proceedings to obtain the certificate were defective 
in substance ; 

{b) that the certificate was obtained fraudulently ^ by the making 
of a false suggestion, or by the concealment from the Court of 
something material to the case ; 

(c) that the certificate was obtained by means of an untrue allega- 
tion of a fact 2 essential in point of law to justify the 
grant thereof, though such allegation was made in ignorance 
or inadvertently ; 

{d) that the certificate has become useless and inoperative through 
circumstances ; 

(e) that a decree or order made by a competent Court in a suit or 
other proceeding with respect to effects comprising debts or 
securities specified in bhe certificate renders it proper that the 
certificate should be revoked 3 . 

That the certificate was obtained fraadnlentlyt etc. ** 

(1) General principle of this provision. 

It is a power inberenfc in every Court of Justice, on finding that an order has 
been obtained from it by fraud and misrepresentation, and that if the 
real facts bad been known to the Court it would not have ^cted in 
the matter, to recall the order made in ignorance of the true circum- 
stances by reason of the misrepresentation alleged, and if a certificate 
bad been fraudulently obtained, the District Judge, who granted it, 
has power to recall it. 8 B.L.R. Ap. 13. R 

(2) Act XL of 18S8— Minor’s rights— Appeal— Inherent power of a Court. 

Where a Judg^ cancels bis own order under Act XL of 1858, appointing the 
Collector to take charge of a minor’s estate, a friend of the minor on 
behalf of the minor as the party interested, is at liberty to appeal 
under the provisions of S. 28. S 

Unless such power is expressly taken away or its exercise rendered unnecessary, 
every Court has power to recall an order made by itself on its being 
satisfied that the order was obtained by fraud or misrepresentation or 
suppression of fact. 13 W.B. 256. T 

2,^^* That the certificate was obtained by means of an untrue allegation 

of a fact.** 

Mistake of fact. 

The Court has power to revoke a certificate granted by it under a mistake of 
fact, 19 B. 821, , U 
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5,— That a decree or order , . . .renders it proper that the certificate 
should be revoked/^ 

(1) Joint family — Death of one member—Certiiicate to widow— Suit by membei? foi? 

declaration. 

(a) S. 18 cl, (e) applies only when an application is made to revoke a 

certificate on the ground that a decree or order of a competent Court 
has already been obtained “in a suit or other proceeding with respect 
to the efiects comprising debts or securities specified in the certificate. 
16 M.L,J. 399. ^ 

(b) The Act does not in any way interfere with or limit the right of anyone to 

bring any suit which he may think fit to bring and which he otherwise 
is by law entitled to bring. Any person may bring a suit for a declara- 
tion in any manner he thinks fit, and if the subject matter of the 
declaration sought for is within the Jurisdiction of the Court in which 
the suit will lie. (Ibid.) ^ 

(c) Hence, a suit for a bare declaration by a member of joint Hindu family 

that he was entitled to collect the debts standing in the name of a 
deceased member was held to be maintainable although a certificate 
under Act VII of 1889 had been granted already to the widow. (Ibid,) X 

(2) Judge sitting on odginal side of the High Court, powers of. 

A Judge sitting on the Original Side of the High Court cannot grant a certifi- 
cate of administration in supersession of one granted by the District 
Judge. 6 B.L.E. Ap. 21. ^ 

(3) Case where court referred the party to regular Suit, 

A certificate under Act XXVII of 1860 having been granted to the widow of a 
deceased party, his sister’s son subsequently represented that he was 
entitled to the estate under a will, and prayed that that the certificate 
might be cancelled. 21 

Beld that as notice had been issued, and the petitioner did not appear and 
object to the widow obtaining the certificate, the Judge was right to 
refer him to a regular suit. 19 W.E. 252. A 

19. (1) Subject to the other provisions of this Act, an appeal shall 

lie 1 to the High Court from an order of a District 
Court 2 granting, refusing or revoking a certificate 
under this Act, and the High Court may, if it thinks fit, by its order on 
the appeal, declare the person to whom the certificate should be granted 
and direct the District Court (2), on application being made therefor, to grant 
it accordingly, in supersession of the certificate, if any^ already granted. 

(2) An appeal under sub-see. (1) must be preferred within the time 
allowed for an appeal under the Code of Civil Procedure (Act XIV 
of 1882). 

(8) Subject to the provisions of sub-sec. (l) and of Chapters XLVI 
and XLYII of the Code of Civil Procedure as applied by sec. 647 of that 
Code, an order of a District Court under this Act shall be final. 

(Notes). 

General. 

Scope of section. 

The section clearly reserves the revisional powers of the High Court as 
supplementing its appellate jurisdiction. 19 B. 821. B 



S. 19] Act ¥II of 1889 (STJCCESSIOH ceetificate). 61 

L--** An appeal shall 
l.—WHAT ORDERS APPEALABLE. 

(1) Refusal of certificate to heirship under Bombay Reg. ¥III of 1827— Appeal. 

By virtue of this section, an order under Bombay Reg. VIII of 1827 refusing to 
grant a certificate of heirship is appealable. 19 B. 399 ; 18 B. 748 ; 
17 B. 203. C 

(2) 0rant of certificate conditional on security filed — Appeal. 

(a) An order granting a certificate of succession, conditional on security being 
given, is an order “granting a certificate” within the meaning of 
this section, and is therefore appealable., 139 P.R. (1908)=4 P.L.R. 
(1909) = 156 P.W.R. (1908). D 

(5) Where in a contested application the Oourt orders the grant of a certificate 

to one of the rival claimants on condition of security being furnished, 
such an order is one granting a certificate and is appealable. 20 M. 
442 ; 26 C. 320 ; 2 G.W.N. 59. E 

But see 19 B. 790 and 13 A. 214 ; Compare 20 G. 641, F 

(3) Order granting Certificate, conditional, upon giving security, 

(a) Where, on an application for a certificate of succession under the Sucession 
Certificate Act (VIE of 1889), an order was made granting the 
certificate conditionally upon the applicant’s giving security : B 

Meld, that this was an order “ granting, refusing or revoking a certificate ” 
within the meaning of S. 19 of the Act, and that therefore an appeal 
would lie therefrom. 26 Gal. 320=2 G.W.N. 59. H 

(6) The order which the legislature intended to be appealable was the decision 

of the Court as to who was or was not the proper person to be granted 
the certificate, and not the question whether or not that person 
should within definite or indefinite period furnish security. (Per 
Bicliards, J., duhitante), 9^ ^0%, I 

(c) It would involve a great deal of unnecessary delay and expense if no appeal 
lay from an order granting certificate subject to security be^ng given 
until there has been a failure to comply with the condition imposed. 
The successful applicant may be put to great unnecessary expense in 
furnishing the security in the event of the appeal being allowed. 
{Ihid,) ^ 

( 4 ) Ordei? refusing to revoke certificate. 

It has been Uteld under the present Act that an appeal lies from an order 
refusing to revoke a certificate. 19 B. 821, K 

2.— WHAT ORDERS ARE NOT APPEALABLE. 

(1) Order directing the issue of a certificate of succession on the applicants furnish- 
ing security. 

An order directing the issue of a certificate of succession on the applieanii's 
furnishing security is not one “granting, refusing or revoking” a 
certificate, and is not appealable. 19 B. 790 ; 13 A. 214; 5 M.L.J. 
36 ; 26 A. 173 ; 2 A.L.J. 606. E 

(2) Order extending a certificate. 

An order extending a certificate is not one granting a certificate. No appeal 
lies from such order, 26 M. 634. M 



62 Aot YII of 1889 (STJOGBSSION oebtipioatb). [SS.19 & 20 

Am appeal shall lie ** —(Concluded)* 

2.— WHAT ORBBES ARE HOT APPEALABEE— 

(3) Ordie!? di!»ectiiig fresh security.. 

An order, directing fresh, security to the extent to which a security, formerly 
furnished under Act XXVTI of 1860, has been diminished by sale of 
the property secured or otherwise, is not appealable either under Act 
XXVIIof i860 or under this Act. 20 0. 641. N 

(4) Order req^mring party to furnish security. 

A party dissatisfied with an order requiring him to furnish security, cannot 
appeal against it, since the direction is discretionary with the Gourt# 

19 M, 199 ; 5 M.L J. 36 ; 3 A. 804 ; 17 W.R. 666 ; 7 B.H.G. Ap. 36 ; 
1 G. 127 ; 24 W.R. 362. 0 

(5) Order of a District Judge refusing an application to re-call a certificate granted 

by him. 

In a case decided under the Old Act, it has been held that such an order is not 
appealable. 6 0. 40. F 

(6) No appeal lies on the ground of insufficiency of security. 

No appeal lies against an order made, whether in pursuance of the directions 
of the High Court or otherwise by a District Judge as to security on 
the ground that such security is insufficient. 20 0.245. Q 

(7) No appeal lies as to costs alone. 

In cases under this Act where an appeal is prohibited by this section no appeal 
will lie as to costs alone. A.W.N. (1892) 36. R 

3.— MISCELLANEOUS. 

(1) Second Appeal. 

There is no provision in the Act for a — . 17 M. 167 ; 4 M.L.J, 72, S 

(2) Memorandum of objections. 

No can bq put in in an appeal under the Act. 5 M.L.J. 36. T 

(3) Discretion of Lower Gourt as to form of security. 

The Appellate Court will not interfere with the discretion of the Court below 
as to the form of the security. 5 M.L.J. 36. U 

(4) Whe»?e a widow claims the certificate and also the next reversioner, the Court in 

giving the certificate to the widow is bound to require security from 
her under S. 9 ; and even if the demand of the security be discro 
tionary, the Appellate Gourt will not interfere with the exercise of 
the discretion. 6 M.L, J. 36, ¥ 

2.—*^ District Court '' 


District Court if includes Court of Agent, Yizagapatam. 

The Court presided over by the Agent to the Governor, Vizagapatam, being a 
“District Court” withiu the meaning of S. 3 of the Act, an appeal 
lies to the High Gourt under this section from the order of the Agent 
as from an order of the District Gourt. 31 M. 862 = 3 M.L.T. 264 = 18 
M.L.J. 252 (18 M. 227, not F»). Vide also notes under S. 3 (1), supra, W 

20. Save as provided by this Act, a certificate granted thereunder 
in respect of any of the effects of a deceased person 
oate^Tprevions'oer- invalid if there has been a previous grant of 

tificate, probate or such a certificate or of probate or letters of adminis- 
tration. tration in respect of the estate of the deceased person 

and if such previous grant is in force. 
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Validation of cer- 
tain payments made 
in good faith to 
holder of invalid 
certificate. 


24. (1) A granii of probate or letters of administration tinder the 

Probate and Administration Act, 1881, in respect of 
Efiect on certifi- . i n i 

cate of subsequent estate shall be deemed to supersede any certificate 
probate or letters of previously granted under this Act in respect of any 
debts or securities included m the estate. 

(2) When at the time of the grant of the probate or letters any suit 
or other proceeding instituted by the holder of the certificate regarding 
any such debt or security is pending, the person to whom the grant is 
made shall, on applying to the Court in Which the suit or proceeding is 
pending, be entitled to take the place of the holder of the certificate in the 
suit or proceeding. 

22. Where a certificate under this Act has been superseded or is 

invalid by reason of the certificate having been re- 
Validation of cer- voked under S. 18, or by reason of the grant of 
tain payments made ^ certificate to a person named in an appellate order 
holder^of ^^invaild under S. 19, or by reason of a certificate having 
certificate. been previously granted, or by reason of a grant of 

probate or letters of administration, or for any other 
cause, all payments made or dealings had, as regards debts and securities 
specified in the superseded or invalid certificate, to or with the holder of 
that certificate in ignorance of its supersession or invalidity, shall be held 
good against claims under any other certificate or under the probate or 
letters of administration. 

23. (1) Where a certificate has been granted under this Act or Act 

XXVII of 1860, or a grant of probate or letters of 
Prohibition o^f^ex^ has been made, a curator appointed 

powers by curators. under Act XIX of 1841 shall not exercise any »autho- 
rity lawfully belonging to the holder of the certificate 
or to the executor or administrator. 

(2) But persons who have paid debts or rents to a curator authorized 
by a Court to receive them shall be indemnified, and the curator shall be 
responsible for the'^ayment thereof to the person who has obtained the 
certificate, probate or letters of administration, as the case may be. 

24. Any probate or letters of administration granted before the first 

day of April, 1881, by any Supreme or High Court of 
prfbSs andleSS Juaicature. or by the Court of a Eecorder in Burma, 
in any case in which the deceased person was not a 
British subject within the meaning of that expression as used in the char- 
ters of the Supreme Courts of Judicature, and in which any assets belong- 
ing to him were at the time of his death within the local limits of the 
jurisdiction of the Court shall, for the purpose of the recovery of debts, 
the protection of persons paying debts, and the negotiation or transfer of 
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securities included in the estate of the deceased, be deemed to have and 
to have had the effect which a, grant of probate or letters of administration 
has under the Indian Succession Act, 1865 : 

Provided that nothing in this section shall be construed to validate 
any disposal of property by an executor or administrator which has be- 
fore the commencement of this Act been declared by any competent 
Court to be invalid. 

25. No decision under this Act upon any question of right between 
any parties shall be held to bar the trial of the same 
question in any suit ^ or in any other proceeding 
between the same parties, and nothing in this Act 
shall be construed to affect the liability of any per- 
son who may receive the whole or any part of any 
debt or security, or any interest or dividend on any 
security, to account therefor to the person lawfully entitled thereto. 

(Notes). 

l,—*‘No decision under ibis Act, . , .shall — bar the trial of the same 
question in any suit,** 

Decision under the Act, no bar to regular suit. 

(а) A decision under the act as to the validity of a Will will not bar a regular 

suit between the same parties to contest the validity of the same Will. 
16 W.R. 214;18 W.R. 255, X 

(б) The grant of a certificate on the title afforded by a Will which gives the 

grantee the estate in respect of which the debts accrued does not 
establish a right as executor or legatee within the meaning of the 
words of S. 187 of the Succession Act. 23 W.R. 252, Y 

26. (1) The Local Government may, by notifica- 
tion in the Official Gazette, invest any Court inferior 
in grade to a District Court with the functions of a 
District Court under this Act, and may cancel or vary 
any such notification. 

(2) Any inferior Court so invested shall, within "the local limits of 
its jurisdiction, have concurrent jurisdiction with the District Court in the 
exercise of ail the powers conferred by this Act upon the District 
Court, and the provisions of this Act relating to the District Court shall 
apply to such an inferior Court as if it were a District Court : 

Provided that an appeal from any such order of an inferior Court as 
is mentioned in sub-sec. (1) of S. 19 shall lie to the District Court, 
and not to the High Court, and that the District Court may, if it thinks 
fit, by its order on the appeal, make any such declaration and direction as 
that sub" section authorizes the High Court to make by its order on an 
appeal from an order of a District Court. 


Investiture of in- 
ferior Courts with 
jurisdiction of Dis- 
trict Court for pur- 
poses of this Act. 


Effect of decisions 
under this Act, and 
liability of holder of 
certificate there- 
under. 
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(3) An order of a District Court on an appeal from an order of an 
mferior Court under the last foregoing sub-section shall, subject to the 
provisions of Chapters XLYI and XLYII of the Code of Civil Procedure 
as applied by S, 647 of that Code, be final. 

(4) The District Court may withdraw any proceedings under this 
Act from an inferior Court and may either itself dispose of them or trans- 
fer them to another such Court established within the local limits of the 
jurisdiction of the District Court and having authority to dispose of the 
proceedings. 

(5) A notification under sub-see. (1) may specify any mferior 
Court specially or any class of such Courts in any local area. 

(6) Any Civil Court which for any of the purposes of any enactment 
is subordinate to, or subject to the control of, a District Court shall for 
the purposes of this section be deemed to be a Court inferior in grade to a 
District Court. 

(Notes). 

General. 

(1) Object of the section. 

If there is any great increase in the number of applications for certificates 
after the passing of this Bill, it was thought that it would be essen- 
tial that the Courts which are to exercise jurisdiction with respect to 
them should be more accessible and less expensive than District 
Courts. See Gazette of India, 16th March, 18S9, Part VI. pp. 48-54. Z 

(2) Jarisdiction to hear applications under Bombay Reg. VIII of 1827. 

A Subordinate Judge invested, by government, with jurisdiction to hear 
applications under this Act, has jurisdiction to hear and dispose of 
applications under Bombay Reg. VIII of 1827. 17 B. 230. A 

(3) Appeal against appeallate orders. n 

In cases in which Courts inferior to that of a District Judge are competent to 
entertain and dispose of applications under this Act, an appeal lies to 
the District Court and the latter’s order in appeal shaU be final. 
There is no provision for a second appeal. 17 M. 167. B 

(4) Notifications issued under this section. 

For notifications* issued under this sub-section for. 

(1) Assam, See Assam Local R. & 0. 

(2) Bengal, in Ben, Local Stat. R. & 0., Vol. II. 

(3) Bombay, See Bom. Local R, & 0., Vol, I. 

(4) Central Provinces, See Central Provinces Local R. & 0. 

(5) Coorg, See Coorg List of Local R. & 0. 

(6) Madras, See Mad. List of Local R. & 0., Vol. I, 

(7) United Provinces of Agra and Oudh, See U.P. List of Local R, 0, Vol, l.C 

L— BENGAL. 

Notifications by the Bengal Government. 

Notification No. 433 J.D., dated the 4th May, 1900 (published in the Calcutta 
Gazette of 1900, Part I, p. 462). B 
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(XenetBl— ’(Continued) * 

1.— BENGAL— 

In the exercise of the power conferred by S. 26, sub-sec. (1) of Act VII of 
18S9 (the Succession Certificate Act), the Lieutenant-Governor invests 
the Senior Munsif at Bogra and the Senior Munsif at Seraganj, in the 
districts of Pabna and Bogra, eX’Officio with the functions of a Dis- 
trict Court under that Act, within the local limits of their respective 
Jurisdictions. 

2.-B0MBAY. 

Notifications by the Bombay Goirernment. 

Investiture of certain Courts in the Bombay Presidency with the functions of 
a District Court under the Act. 

(cl) In exercise of the power conferred on Local Governments by S. 26 (1) of 
Act VII of 1889, the Governor in Council is pleased to invest the 
undermentioned Courts in the Bombay Presidency, inferior in grade 
to a District Court, with the functions of a District Court under the 
said Act . — 

(i) The Court of the Joint Judge of Ahmedabad ; 

(ii) The Courts of the Assistant Judges of Ahmedabad, Thana and Satara ; 

(iii) The Courts of all the Second-class Subordinate Judges in the Districts 

of Ahmedabad, Thana, Ahmednagar, Khandesh, Nasik, Poona, 
Satara and Dharwar. 

(Notification No. 4857, dated the 12th September, 1889, p. 795 of the B. G. G. 
for 1889, Pt. 1). E 

(6) In exercise of the power conferred on Local Governments by S. 26 (1) of 
Act VII of 1889, the Governor in Council is pleased to invest 
the Courts of the Second-class Subordinate Judges in the Belgaum 
District, inferior in grade to a District Court, with the functions of a 
District Court under the said Act. 

(Notification No. 609, dated the 31st January, 1890, p. 77 of the B.G.G. for 
^ 1890, Pt. 1). F 

(c) In exercise of the power conferred on Local Governments by S. 26 (1) of 

Act VII of 1889, the Governor in Council is pleased to invest the 
Courts of Subordinate Judges in the Sholapur-Bijapur District, with 
' the exception of those at Sholapur and Bijapur, inferior in grade to a 
District Court, with the functions of a District Court under the said 
Act. , ' ■ ■ ■ « ;■ ■ ■ ■ " 

(Notification No .725, dated the 6th February, 1890, p. 118 of the B.G.G. for 
1890, Pt. 1). 0 

(d) In exercise of the power conferred on Local Governments by S. *26 (1) of 

Act VII of 1889, the Governor in Council is pleased to invest the Courts 
of all the Subordinate Judges in the Surat District (including Broach), 
inferfor in grade to a District Court, with the functions of a District 
Court under the said Act. 

(Notification No. 3527, dated the 3rd July, 1890, p. 631 of the B.G.G, for 
1890, Pt. 1). H 

(e) In exercise of the power conferred on Local Governments by S. 26 (1) of 

Act VII of 1889, the Governor in Council is pleased to invest the 
Court of the First-class Subordinate Judge of Ahmedabad with the 
functions of a District Court under the said Act. 
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(i^ner&l‘^(Coniinued). 

^--BOMhAY—iConchided). 

(Notificafcion No. 4192, dated the 2nd August, 1890, p. 803 of the B.G.G. for 
1890, Pt. 1). I 

(f) In exercise of the power conferred on Local Governments by S. 26 (1) of 
Act VII of 1889, the Governor in Council is pleased to invest the 
Court of the First-class Subordinate Judge of Ahmedabad with the 
functions of a District Court under the said Act. 

(Notification No. 5276, dated the 27th September, 1890, p. 993 of the B.G.G. 
for 1890, Pt. 1). J 

ig) In exercise of the power conferred on Local Governments by S. 26 (1) of 
Act VII of 1889, the Governor in Council is pleased to invest the 
Court of the First-class Subordiante Judge of Dharwar with the 
functions of a District Court under the said Act. 

(Notification No. 5424, dated the 3rd October, 1890, p. 1008 of the B.G. G, for 
1890, Pt. 1). K 

(h) In exercise of the power conferred on Local Governments by S. 26 (1) of 

Act VII of 1889, the Governor in Council is pleased to invest with the 
functions of a District Court under the said Act, the Courts of all 
the Subordinate Judges in this Presidency which have not been 
already so invested. 

(Notification No. 5861, dated the 25th October, 1890, p. 1072 of the B.G. G. 
for 1890, Pt, 1). h 

(i) In exercise of the power conferred on Local Governments by S. 26 (1) of Act 

VII of 1889, the Governor in Council is pleased to invest the Court of 
the Deputy Collector (exercising the powers of a Civil Judge) in the 
Thar and Parkar District with the functions of a District Court under 
the said Act. 

(Notification No. 6477, dated the 7th December, 1891, p« 986 of the B. G. G. 
for 1891, Pt. 1). * M 

(j) In exercise of the power conferred by sub-sec, (1) of S. 26 of the 

Succession Certificate Act, 1889. His Excellency the Governor in 
Council is pleased to invest the Court of the Assistant Collector in 
charge of the Nara Valley Sub-Division in that part of the Province 
of Sind which at date of the passing of Bombay Act XII of 1866 was 
in charge of the Political Superintendent of Thar and Parkar with 
the functions of a District Court under the said Act. 

(Notification No. 805-B, dated the 4th February, 1895, p. 114 of the B. G. G. for 
1895, Pt. 1), as amended by Notification No. 3904, dated the 13th 
June, 1895, (p.704 of theB. G. G. for 1895, Pt. 1). , N 

(A;) In exercise of the power conferred on Local Governments by S. 26 (1) and 
S. 28 of Act VII of 1889, the Governor in Council is pleased to invest 
the Court of the Assistant Judge of Shikarpur, which is inferior in 
grade to a District Court with the functions for District Court under 
Act VII of 1889 and under Bombay Beg* VIII of 1827. 

(Notification No. 7230, dated the 20th October, 1899, p. 1033 of the B.G.G. for 
1899, Pt. 1). 0 
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3— MADRAS. 

Notllicatioiis by the Madras GoYernment. 

The following notifications have been published : — 

(а) Investing the Court of the Subordinate Judges of Oocanada and Ellore in 

the Godavari District with the functions of a District Court. (Notifi- 
cation No. 174, Judicial, dated the 12th May, 1890, Fort St. George 
Gazette, 1890, Pt. T, p. 328.) P 

(б) Investing the Courts of the Subordinate Judges of Madura (East and West) 

and Cochin and of certain District Munsifs with the functions of a 
District Court. (Notification No. 383,) Judicial, 20th October, 1391, 
Fort St. George Gazette, Pt. II, p. 155.) Q 

(c) Investing the Court of the Special Assistant Agent, Godavari, with the 

functions of a District Court. (Notification No. Ill, Judicial, 29th 
February, 1892, Fort St. George Gazette, 1892, Pt. I, p. 240.) R 

(d) Investing the Court of the District Munsif of Bapatla in the Krishna Dis- 

trict with the functions of a District Court. (Notification No. 63, 
Judicial, 7th February, 1893, Fort St. George Gazette, 1893, Pt, I, 
p. 140.) S 

(c) Investing the Courts of the Subordinate Judges of Tanjore, Kumbakonam, 
and Negapatam in the Tanjore District with the functions of a Dis- 
trict Court. See Notification No. 211, Judicial, 10th May, 1905, 
Fort St. George Gazette 1906, Pt. I, p. 374. T 

if) Investing the Court of the Subordinate Judges of Mayavaram and Tanjore, 

with the functions of a District Court. See Notification No. 481, 
Judicial, 14th October, 1907, Fort St. George Gazette, 1907, Pt. I, 
p. 1062. U 

ig) Investing the Courts of the Assistant Agent of the Bhadrachalam and 

Polavaram Divisions in the Godavari District. See Notification 
No, 409, Judicial, 15th August; 1906, Port St. George Gazette 1906, 
^ Pt. I, pp. 915— 916. Y 

4— NORTH-WEST PROVINCES. 

Notification by the GoYernment of U.P. of Agra and Oudh. 

Investing all Munsiffs in the Province of Agra with the functions of a Dis- 
trict Court under the Act, within the local and pecuniary limits of 
their ordinary original jurisdiction as Munsifia-, G.O, No. 359, vii— 
10 B. S3, dated 7th May, 1890. W 

27. (1) When a certificate under this Act has been superseded 

Surrender of super- or is invalid from any of the causes mentioned in 

Srt4o^e^ invalid 22 , the holder thereof shall, on the requisition 
of the Court which granted it, deliver it up to that 
, Court.' ■■ 

(2) If he wilfully and without reasonable cause omits so to deliver 
it up, he shall be punished with fine which may extend to one thousand 
rupees, or with imprisonment for a term which may extend to three 
months, or with both. 
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28, Notwithstanding anything in the Begulation of the Bombay 
Code No, VITI of 1827, the provisions of S. 3, S. 6, 
</)■ Ss. 8, 9, 10. 11, 12. 14, 16. 18. 
cates under Bombay 19, 25, 26 and 27 of this Act with respect to certifi- 

Beg. Till of 1827. eates under this Act and applications therefor, and of 

S. 98 of the Probate and Administration Act, 1881 
with respect to the exhibition of inventories and accounts by executors and 
administrators, shall, so far as they can be made applicable, apply, respect- 
ively, to certificates granted under that Eegulation, and applications made 
for certificates thereunder, after the commencement of this Act, and to the 
exhibition of inventories and accounts by the holders of such certificates 
so granted. 

(Note). 

Order under Bombay Reg. ¥III of 1827— Appeal. 

By virtue of this section, an. order under Bombay Reg. VIII of 1827 refusing 
to grant a Certificate of heirship is appealable. 18 B. 748. X 

THE EIEST SCHEDULE. 

Enactments Eepbaled. 


{See Section 2) 


Number and year. 

Subject or title. 

Extent of Repeal. 


Acts of the Covernor-General in Council. 

XXVII of 1860 ... 

Gollection of debts 



on successions ... 

So much as has not been repealed. 

XIV of 1869 ... 

Bombay Civil 


Courts Act, 1869 ... 

Laws Local Extent 

In sec. 16 from and inclusive of the words 
and figures “ Bombay Reg. VIII of 
1827 ” down to and inclusive of the words 
“representatives of deceased persons and.” 

XV of 1874 ... 

Act, 1874 

Oudh Civil Courts 

So much as relates to Act XXVII of 1860. 

XIII of 1879 ... 

Act, 1879 

Sec. 25, clause (3), relating to applications 
for certificates under Act XXVII of 1860. 

V of 1881 ... 

JProbate and Admi- 
nistration Act, 


i 

ISSl 

Sections 151 and 153. 

XVIII of 1884 ... ' 

Punjab Courts Act, 

Sec, 29, sub-sec. (1), cl. (a). 


1884 

XII of 1887 ... 

Bengal, North-Wes- 
tern Provinces 
and Assam Civil 



Courts Act, 1887 ... 

Sec, 23, sub-sec. (2), cL (c). 

Act of the Lieutenant-Oovernor of Bengal in Council. 

VII of 1880 ... 

Public Demands 



Recovery Act, 1880. ! 

In sec. 7, cl. (3), the words “ and the 
note to paragraph 12 of Schedule I.’* 
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THE SECOND SCHEDULE. 

Eorms OP GBKTmcATE AND Extended Cebtibicate. 

(See Section 11) 

In the Court of 

■To A.B. ' 

Whereas you applied on the day of for a certificate 

under the Succession Gerfeiflcata Act, 1889, in respect of the following debts and 
securities, namely:— 


Debts, 


Serial number. 

Name of debtor. 

Amount of debt, includ- 
ing interest, on date of 
application for certificate. 

Description and date of 
instrument, if any, by 
which the debt is secured. 






Securities. 


Serial number. 

1 

i 

Description. 

Market-value of 
security on date of 
application for 
certificate. 

Distinguishing 
number or 
letter of secu- 
rity. 1 

Name, title 
or class of se- 
curity. 

Amount or par- 
value of se- 
curity. 

^ 1 






This certificate is accordingly granted to you and empowers you to collect 
those debts land] [to receive] linterest] Idividends] [on] {to negotiate] Ito transfer] 
[those securities]. 

Dated this day of 

District Judge, 
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THE SECOND BOimDTJIM-^iConchided}. 

In the Court of 

On the application oi A, B. made to me on the day of , I hereby 

extend this certificate to the following debts and securities, namely : — 


Debts, 


Serial number. 

Name of debtor. 

Amount of debt, includ- 
ing interest, on. date 
of application for ex- 
1 tension. 

Description and date of 
instrument, if any, by 
which the debt is se- 
cured. 



„ 



Semirities. 



DESCRIPTION. 

Market value of se- 
curity on date of 
application for ex- 
tension. 

Serial number. 

Distinguishing 
number or 
letter of secu- 
rity. 

Name, title 
or class of se- 
curity. 

Amount or 
par-value of se- 
curity. 







This extension empowers A, B, to collect those debts [and'] [to receive] [interest] 
[dividends] [o?z] [to negotiate] [to transfer] [those securities] . 

Dated this ^ day of 

District Judge, 






THE SUCCESSION CEBTIEICATE ACT, 1889. 


INDEX. 

Note i.— The thick figures at the end of each line refer to the pages of this Act and the 
alphabets in italics preceding the thick figures refer to the cases having 
corresponding thick letters against them in those pages. 

2.~~S in Brevier Eoman denotes the Section. 


A 

Acco'UntSf Suit for- — Necessity for certificate, P, 20. 

Suit for, — Not one for recovery of debt, X, F, 20. 

Act XIX of mi, S. 23, 63. 

Act XL of 1858 i — Minor’s right— -Appeal — Inherent powers of a Oourt, 8, S9. 

Act XXVII of 1860, Certificate under, — Jurisdiction to grant certificate of administra- 
tion — Foreigners residing abroad, F, 3^. 

Proceedings under,— Issues— Evidence, 0, i9. 

Effect of certificate under, A— if, 57. 

S. 2 — “ Doubt as to the party entitled, F, 33. 

S. 2 — Exception, W, 33. 

S. 24, 63. 

FIT o/ Amendment of, S, 13, S3. 

Act VII of 1889, Defects in the old Law— Reasons for the passing of, 7, S — 7, 
Adjournment, Applicability of S. 158 of the O.P.O., 1382 — Failure of opposing party to 
pay costs of adjournment, /S, 49, 

Administrator-General, In what case, may grant certificate — No certificate where probate 
or administration granted or for money in Government Savings Bank, G, 30. 
Adopted son, and widow — Adoption disputed — Grant of certificate, G, 45. 

Son adopted after demise of adoptive father — No certificate necessary, 77, 45. 
Adoption, Questions of disputed, not to be determined in proceedings under*^ the Act, 
K, 43. 

Adoptive father, Son adopted after demise of ,— No certificate necessary, H, 45. 

Agent to Governor, Vizagapatam, if a District Judge, P— D, 10. 

Amendment, of Act, VII of 1870, S. 13, 53. 

Amendment of certificate, in respect of powers as, to securities, S. 12, 53. 

Case where the f>ersons holding certificate is simply guardian of minor, 0, 53, 
Appeal, Objection as to want of certificate in, Q, 32. 

under the Act— No provision for memorandum of objections, N, 48. 

Grant of joint certificate,, F, 50. 

from order directing security to be furnished, H, 1, 52. 
under this Act— Memo of objections, K, 52. 
from order extending certificate, N, 53. 

Act XI of 1868— Minor’s right— Inherent power of Court, S, 59. 
under the Act, S. 19, 60. 

Refusal of certificate to heirship under Bombay Reg. VIII of 1827, G, 61. 

Grant of certificate conditional and security, filed, D, 61. 

What orders under Act appealable, 61. , 

What orders under the Act are not api^ealable, 61, 62, 

Order directing fresh security, N, 62. 

10 
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INDEX. 


ilppMZ— {Goncluded) . 

Order requiring party to famish security 0, 62, 

Order of a District Judge refusing an application to recall a certificate granted 
by Mm, P, 62. 

No, lies on the ground of insufficiency of security, Q, 62. 

No, lies as to costs alone, B, 62. 
against appellate orders, B, 65. 

Order under Bombay Beg. YIII of 1827, Z, 69. 

Appeal to Privy Council, Substantial question of law — Non-production of succession 
certificate before lower Court, P, 32, 33. 

Appellate Court, will not interfere with the lower Court’s discretion, J, 62. 

Application, Title, commencement, extent and, of the Act, S. 1, 8. 
for revival of suit — Necessity for certificate, 22. 
for leave to sue in /orma — Necessity for certificate, 22. 

Court not to dismiss execution, for want of certificate but must give time, fJ, 28, 
Application for certificate,^, 

Application of Act, Whether the Act would apply to the case of the person who has been 
substituted as plaintiff, iS, 13. 

Ascetics, (Hindu)—Bight to certificate, B, 46. 

Assignee of a debt, Suit by, from the heir of the deceased, V, 24. 

Assignment, Mortgage-decree — Suit by assignee of mortgagee for sale, V, 14. 

Assignment of debt, Suit by assignee of a debt duo to a deceased creditor, I, 36. 

Auction sale, Purchaser at Court, of a debt due to his deceased judgment-debtor if 
entitled to the efiects of deceased, B, 23. 

Award, Applicability of Act to, N,l. 

Filing,— Necessity for certificate, J, J", 22. 

B 

Ba?^fe, Deposit in Bank, not included in definition of security, B, 11. 

Deposit in, not security, 0, 51. 

Bengal Government, Notifications by the, D, 65. 

Notifications by the, B, 66. 

Bmid, When, has been obtained for arrears of rent, certificate necessary, 0, 32. 

Briiisfe The certificate to be one obtained in, I, /, 31. 

Probate issued from native Court in Cutch— Certificate of political agent — Suit 
in, Z, 34. 

Probate issued from native Court in Catch— Oertifioate of political agent— Suit 
in,;. 58.,, ■ . 

British representative in foreign state, fi&EeGt of certificate granted or extended by, 
■S. 17, 58,, 

Brother, Childless widows of, and nephew— Illegitimate sons— Who is preferred in the 
matter of the grant of certificate, P, 45. 

Brother's daughter's son, Father’s brother’s grandson andj-'-Certificate to whom to be 
granted, 0, 46. 

c 

Certificate, "When n6GQSsa>iiiy, N, 0,12. 

Certificate of Political Agent, Probate issued from Native Court in Gutoh, — Suit in 
British India, Z, 34. 

C.P. G,, 1882, S. 168 — Applicability of S. 168 of the, — Failure of opposing party to pay 
costs of adjournment, 8, 49, 

S. 622— Order wrongly dismissing application to sue m forma pauperis open to revision 
by High Court, K, 22. 


INBES. 
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Title, extent and application of the Act, S, 1, 8. 

Commencement of suit, OertifiGate not necessary for, L, 12, 

Comoro Certificate necessary even for passing a decree on, Q, 13. 

Construction of Act, Z, 12. 

Contents of certificate, S. 8, 50. 

Continuation of suit, Certificate not necessary for continuing a suit already instituted, 
P,43. 

Co-parcener, 'pm'pQTtj — If certificate necessary, B, 25. 

Costs, Applicability of S. 358 of the O.P.G., 1882— Failure of opposing party to pay costs 
of adjournment, iS, i9. 

No appeal lies as to, alone, B, 62. 

Court, having jurisdiction to grant certificate, S. 5, 3$. 

Object of the, under the Act, P— IF, 55, 56. 

Mode of collecting, on certificates, S. 14, 56. 

Cowt 0/ rugent, District Court if includes, Vizagapatam, TF, 62. 

Cousin, Widow and, — ^Who is preferred in the matter of grant of certificate, B, 4^, 
Creditor, Grant of certificate to, H, 31. 

Suit by assignee of a debt due to a deceased, I, 36. 

Curator, of persons entitled to efieots of deceased, B, 25, 

Prohibition of exercise of certain powers by, S. 23, 63. 

D 

Bdimuges, for money had and received, Z, il, 21 . 

Suit for,— Necessity for certificate, Z—G, 21. 

Daughter-in-law, Right to certificate, A, B, 42. 

Grant of certificate to, Z, 45. 

Debt, Proof of representative title a condition precedent to recovery through the Court 
of, from the debtors of deceased persons, S. 4, 11. 

“ Debt,” meaning of — Certificate when necessary and when not, K, L, 17. 

Suit for account— Not one for recovery of, X, Y, 20. 

Unliquidated claim is not, B, C, 21. 

Rent, not — Z, 21, Z, 32. 

Dower of Muhammadan wife, if a, Z, 21. 

Accruing due since deceased’s death— Necessity for certificate, Q, H, 2^. 
Certificate may be granted to collect any one or more, L, M, 32, 

Includes any debt except rent, etc., Z— P, 32. 

Certificate to collect, — Minor— Next friend, S, 36. 

Enquiry as to existence of, J, 36. 

Applications for certificates in respect of, Z, 56. 

Decision under the Ae^, no hsi,Ti to vegulm 

Decree on compromise, Certificate necessary even for passing a, Q, 13. 

Definitions, S. 3, 10. 

Delegation of authority, Certificate of administration, by District Judge— Irregular 
procedure, S, P, 46. 

Deposit, Deposit in Bank, not included in definition of security, D-1, 11. 

In Bank, not security, C, 51. 

Refund of, Y, Z, 56. 

Devisee, Devisee’s right to take out certificate, F, 9. 

Natural heir and, — Right to certificate, priority as to, Y, 44. 

Discretion of Court, Discretion to be exercised where there are rival claimants, R — T, 44. 
Appellate Court will not interfere with the lower Court’s discretion, J, 52. 
Discretion of Lower Court as to form of security, U, 62. 
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Dismissal of dismiss suit for want of certificate, but must give time 

to plaintifi, jR, 32. 

Dis^rici Cowf^, if includes Court of agent, Vizagapatam, "PF, 02. 

Investiture of inferior Courts with jurisdiotiou of, for purposes of this Act, S. 26, 

65 . 

District Judge, Agent to Governor, Vizagapatam, if a, B—‘D, 10. 

Certificate of administration — Delegation of authority by Irregular procedure, 

36 . 

Dmsto o/ cer^i^cnie, not contemplated by the Act, 7,37. 

fo Act XXVir of 1860, S. 2, F, 33. 

Suit for deferred — Necessity for certificate, 21. 

Dower of Aluhammadan wife, if a debt, 21. 

Certificate if necessary for recovery of, W, 38, > 

B 

Effect of certificate,^. 

under Act XXVII of 1860, 67. 

Efiect of certificate granted or extended by British representative in foreign state, 
S. 17, 58. 

Effect of decisions under this Act, and liability of holder of certificate thereunder, 
S. 25, 6^. 

Effect on certificate, of previous, certificate probate or letters of administration, S. 20, 62. 

of subsequent probate or letters of administration, S. 21, 63. 

Endowment, Trustees of religious, if entitled to effect of deceased, JBT, 26. 

Debt due to — Pro-note in favour of former manager — Suit by successor, 1, 26, 

Decree made in favour of a deceased mohunt — ^Eight of successor and represent- 
ative to apply for execution of decree made in favour of the deceased for costs 
incurred on behalf of the muth, el, 26. 

Debts of, X, 26. 

as to existence of debts, el, 36. 

There must be some, under the seotion—Question of title, G, 39. 

Nature of enquiry to be summary, M, 50. 

Evidence, Proceedings under Act XXVII of 1860— Issues, 0, 59. 

ExecutioW'Of decree, Application for execution by the original mortgagee — Subsequent 
proceedings by his heirs — Succession certificate if necessary, X, Y, 15. 

Application of S, 5 — Decrees passed prior to, but, after the passing of the Act — 
Pending proceeding, M, 27. 

Court not to dismiss execution application for want of certificate, but must give 
time, U, 28. 

by heir— Certificate to collect debts, F, W, 28. ^ 

Certificate for collection of debts, whether absolutely necessary for represent- 
ative to execute— Act XXVII of 1860— Objections to title, Z, 28. 

Application for execution by heir without obtaining certificates is step-in-aid of 
execution, A, 29. 

Joint decree-holders, by survivor— Execution by heir, B, 29. 

Whether S. 4 applies to proceedings in'exeoution pending at the time at which 
the Act came into force, D, 29. 

obtained by a member of Joint Hindu family, Z, 29. 

Court executing decree cannot question validity of decree, E, 30. 

Application for execution pending at date of passing of the Act, E, 30, 

Right to sue without certificate — Debt, during, of the original 
mortgagee, and substitution of his heir, E, E, 15, 16. 

Certificate may be produced in the course of— P, 27. 
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Executor^ Application by, for succession certificate — Will disputed — Jurisdiction to 
decide genuineness of will— Bemand—Duty of Judge — Executor whether bound 
to take out probate, X, 9. 

' under a, will? S—Z, 41 . ' 
and heir—Grant of certificate, L, 46. 

Extension of certificate 

extension cannot be made by person other than the certificate 
^ holder, Jf, ' 53, 

Appeal from order extending certificate, W, S3. 

Order extending a certificate, M, 61. 

■ 

EathcTi Mother and — Mithila law*^ — Who is preferred in the matter of grant of certifi- 
cate, Z, 44. 

Eatker's hr other'* s daughter"* s son, and the father’s father’s brother’s brother’s son 
(Hindus) — Certificate to whom to be granted, AT, 46. 

Eather's brother's grandson, and brother’s daughter’s son — Certificate to whom to be 
granted, 0, 46. 

Father's father's brother's brother' s son. Father’s brother’s daughter’s son and the, 
(Hindus) -—Certificate to whom to be granted, W, 46. 

Foreclosure, Suit for, M, N, 17, 18. 

Fomgfwers, Certificate under Act XXVII of 1860 — Jurisdiction to grant certificate of 
administration — Foreigners residing abroad, F, 34. 

Foreign State, Efieot of certificate granted or extended by British representative in 
Foreign State, S. 17, 58. 

Form, oi certificate and extended certificate, S. 11, 53. 

Fractional shares of the estofe, Certificate not to be granted to a number of represent- 
atives in respect of fractional shares of the estate, F— D, 47. 

G ' ■ 

Government of United Province of Agra and Oudh, Notification by the — Agra and 
Oudh, 17,68. 

Government Savmgs Bank, In what case Administrator-General may grant certificate 
— No certificate where probate or administration granted or for money in, G, 

30. 

Grant of certificate. Interest sufficient to oppose, C, 42. 

Guardian, Application by a, of a minor is not contemplated by S. 6, cl. (d), Q, 36. 
Certificated to — Security necessary, H, 52. 

Case where the persons holding certificate is simply guardian of minor— 
Amendment Qf certificate, 0, 53. 

' ' H 

Half Brother, Full sister’s son and— Certificate to whom to be granted, M, 46. 

Beir, Suit on mortgaged bond by, 17, 14. 

of deceased partner suing for recovery of partnership debt if person entitled to 
the efiects of deceased, fif, 24. 

Execution of decree by— Certificate to collect debts, ¥, W, 28. 

Joint decree-holders— Execution of decree by survivor— Execution by, H, 29, . 
Natural, and Devisee— Right to certificate, preference between, F, 44. 

Executors and — Grant of certificate, E, 46, 

Heirship, Certificate evidence of , H, 12. 

Hindu family, VfohthondL in Uvom of one member of joint— Debt due to family— 
Necessity for certificate, F, 26. 
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Bmdufamily-~{GomlTidied}, 

Mortga^^^ in favour of managing member of joint—Suit on niortgage by 
person claiming by right of Survivorship— Necessity for successions certifi- 
, cate, Gf 26. , 

Execution of decree obtained by a member of joint, Z, 29. 

Member of a joint, F, M. 

Joint— Ooutest between a divided and undivided member— Grant of certificate, 

; ^ , 

Hindu law — Acguisitions^ out of salary, prima facie separate property Discretion 

of Court, F, ^2. 

Hindu widow, Sbnd next reversioner— Who is preferred in the matter of grant of 
certificate, JJ, ^S. 

History of the Act j H,Z — 5. 

Husband, Mother and — Whom is preferred in the matter of grant of certificate, A, M. 

I 

Illegitimate sons, M. 2 ALomeds^rilj 2 im — Right to certificate, G, 42. 

Childless widows of brother and nephew — ^Who is preferred in the matter of the 
grant of certificate, F, 45. 

Impartible Zamindari, Successor to — Debts due to the predecessor, certificate neces- 
sary for collection of, U, 24. 

Inheritance, Right under the certificate is personal— Not transferable or heritable, 
X, 38. 

Invalid certificate, Validation of certain payments made in good faith to holder of 
invalid certificate, S. 22, 63. 

Surrender of supercede and— S. 27, 68, 

Investiture of inferior Courts with jurisdiction of District Court 
for purposes of this Act, S, 26, 64, 65. 

Irregular procedure, HiQttifLQsAQ of administration— Delegation of authority by District 
Judge, G, T, 46. 

Issues, Proceedings under Act XXVII of 1860— Evidence, 0, 49. 

J 

Jomt certificate, Grant of, if can be granted, 49, 50. 

if can be granted — Views of various High Courts, 49. 

Grant of— Appeal, F, 50. 

Joint-decree-holders, Execution of decree by survivor — Execution by heir, B, C, 29, 
Joint-family, Death of one member— Certificate to widow— Suit by member for decla- 
ration, V, 60. « 

Joint Hindu family, Debt bond in favour of one member of— Debt due to family— 
Necessity for certificate, .F', 26. 

Mortgage in favour of managing member of— Suit on mortgage by person claim- 
ing by right of survivorship— Necessity for succession certificate, G, 26. 
Execution of decree obtained by a member of, F, 29. 

Member of a, F, 41, 

Contest between a divided and undivided member— Grant of certificate, I, 45. 
Jurisdiction, Application by executor for Succession Certificate— Will disputed— Juris- 
diction to decide genuineness of will — Remand — Duty of Judge — Executor 
whether bound to take out probate, X, 9. 

Court having jurisdiction to grant certificate, S. 5, 34. 

Where a person had no fixed place of residence at the time of his death— Certifi- 
cate— to grant, A, 84. 
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Jurisdiction — (Concluded). 

Certificate under Act XXVII of i860 — to grant certificate of administration-—* 
Foreigners residing abroad, T, 3$. 

Grant of certificate where will set up— Practice, 0 , 53. 
to hear applications under Bombay Beg. VIII of 1827, 65, 

Jurisdiction of Magistrate, Dispute as to succession to a Mutt, J, K, M, 58. 

K 

Karnavan, Certificate to collect debts refused to a— indebted to the Tarwad, D, 39, 
Kinship, Mere nearness of kin is no reason by itself for the grant of certificate, U, 55. 

L 

Landlord and tenant, Suit for rent, TJ, 33. 

Lapse of time, no ground to refuse application for certificate, F, 39. 

Leave to sue in forma patiperis, Application for — Necessity for certificate, 22. 

Legal representative, Proof of representative title a condition precedent to recovery 
through the Court of debts from the debtors of deceased persons, S. 4, 11. 
Certificate not to be granted to a number of representative in respect of fractional 
shares of the estate, F— D, 57. 

Legitimacy — and marriage, enquiry into— Practice, Q, 53. 

Letters of administration, Effect on certificate of previous certificate, probate or S. 20, 
62. 

Effect on certificate of subsequent probate or S. 21, 63. 

Efiects of certain probate and letters, S. 24, 63, 65. 

Local extent — of certificate, S. 15, 66. 

M 

Madras Government, Notification by the, P — Y, 68. 

Daw, Illegitimate sons— Bight to certificate, C, 52. 

Debt due to endowment— Pro-note in favour of former— Suit by successor, 

I, 26. 

Legitimacy and enquiry into^Practice, <3, 53. 

Memorandum of objections, Appeal under the Act— No provision for, N, 58. 

Appeal under this Act, AT, 52. 

Minor, Application by a guardian of a, is not contemplated by S. 6, cl. (d), 

Certificate to collect debts— Next friend, H, 36. 

Certificate to collect debts— Grant to, through next friend, Z, 58. 

Case where the persons holding certificate is simply guardian of — Amendment of 
certificate, 0, 53. 

Act XI of 1858— Minor’s right— Appeal— Inherent powers of a Court, S, 69. 
Mistahe of fact, 17,59^ 

ikfoAm^, Decree made in favour of a deceased— Bight of successor and representative 
to apply for execution of decree made in favour of the deceased for costs 
incurred on behalf of the muth, J, 26» 

Bight to certificate, <9, 56. 

Mo7iey had and rec6ived----'DBimB>ges tot, Z, A, 2i. 

Suit for sale of Mortgaged property, D, Cl, 13, 15, 

Debts — Necessity for certificate, 13 to 19. 

Suit on mortgage bond by heir, TV, 15. 

Application for execution by the original Mortgagee— Subsequent proceedings by 
his heirs — Succession certificate if necessary, X, Y, 15. 

Personal decree against mortgagor — Necessity for certificate, Z ^1, 15, 15. 
Application by heir of mortgagee for supplementary decree under S. 90 of the 
Transfer of Property Act, JB, 15, 


so nSDBX. 

Moftcjarje — (Concluded). 

Suit for mortgage-money security becoming impaired, 0, D, 15. 

Necessity for certificate, G, I, 16, 17. 

Suit to recover money by sale of property mortgaged, J, 17. 

Suit by mortgagee for money or possession of mortgaged premises, 0, 18. 

Suit for sale on, P — S, 18, 19. 

Mortgage decree, Suit by assignee of mortgagee for sale, V, 14. 

Mother, of minor son dying not leaving child or widow — Right to certificate, 

and husband— Who is preferred in the matter of grant of certificate, J., 44. 
and father — Mithila law — Who is preferred in the matter of grant of certificate, 

z, m. 

Major son and widowed, of minor son— Who is preferred in the matter of grant of 
certificate, P, 45. 

Mo Grant of certificate to, 45. 

Moveables, Suit for value of— Necessity for certificate, T, XI, 20, 

Mutt, Dispute as to succession to a — Jurisdiction of Magistrate, J, K, 57, 58. 

N 

Native Court, Probate issued from — Native Court in Cutch— Certificate of Political 
Agent — Suit in British India, 34. 

Native State, Certificate granted by Political Agent of a, M, 58. 

Nearness of Km, Mere, is no reason by itself for the grant of a certificate, U, 44. 
Nephew, Childless widows of brother and — Illegitimate sons— Who is preferred in the 
matter of the grant of certificate, F, 45. 

and pre-deceased son’s daughter’s son— Certificate to whom to be granted, P, 46. 
iVeait/ncnd, Certificate to collect debts— Minor, PT, 86. 

Certificate to collect debts— Grant to minor through, J£, 48. 

issued under the S. 26, 0, 65. 
by the Bengal Government, P, 65 . 
by the Bombay Government, P, 66. 
by the Madras Government, P — P, 68. 
by the Government of U.P. of Agra and Oudh, 17, 68. 

■ ' ■ ■■ ■■■ . .O'. ■ ■ ■ 

as to want of certificate in appeal, 32. 

P 

Pum Certificate of Administration, PT, 42. 

Partyier, Heir of deceased, suing for recovery of partnership debt in person entitled to 
- the efiects of deceased, /S, 24. 

Sons of deceased, if person entitled to the efiects of deceased, T, 24. 

Surviving, if person entitled to the efiects of deceased, W, 24. 

Partnership, Heir of deceased partner suing for recovery of, debt if person entitled to 
the eSects of deceased, G, 24. ■ 

Part of debt, Collection of— Necessity for certificate, M— Q, 23. 

Certificate not to be given for collection of part only of a debt —Case in which 
the debt in part satisfied, Q, 37, G, 48, 1, J, 48, 

Pauper suit, Application for leave to sue in forma pauperis — Necessity for certificate. 

Personal decree, against mortgagor — ^Necessity for certificate, Z—A, 14, 15. 

Persons entitled to the effects of the deceased, Person claiming to be entitled to the efiects of 
- the deceased person — Who are persons claiming to be so entitled, 23, 24. 
Persons claiming to be entitled to the efiects of the deceased persons— Who are 
not persons claiming to be so entitled, 24—27. 
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Petition joT Bmcesdon Gertificate, A, 

PolUical Agent, Probate issued from Native Court in Outcli—Gertificate of— Suit in 
British India, 

Probate issued from Native Court in Cutoh — Certificate of — Sait in British 
India, 58. 

Certificate granted by, of a Native State, M, 58. 

Possession, Suit by mortgagee for money or, of mortgaged premises, 0, 18, 

Grant of certificate —No proof of, L, 58. 

Practice and Procedure, Debt to be specified in the certificate, K, 32. 

Certificate may be granted to collect any one or more debts, L, M, 32. 
under S. 4, 32, 83. 

Certificate not to be questioned by any Court in subsequent proceedings based 
thereon, 

— and procedure under the S. 6, 36, 37. 

Certificate not necessarily to be to collect all the debts of the deceased, L, 36. 
Certificate cannot be granted to a number of representatives for fractional shares 
of the estate, M— P, 36. 

Certificate not to be given for collection of part only of a debt — Case in which 
the debt in part satisfied, Q, 37. 

Two certificates of administration cannot run together, S, 37. 

Applicant not bound to mention all the debts in his application, TJ, 37. 

Procedure on application for certificate, S. 7, 37. 

Certificate to collect debts refused to a Karnavan indebted to the Tarwad, D, 39. 
Lapse of time no ground to refuse application for certificate, P, 39. 

There must be some inquiry under the section — Question of title, G, 39. 

Nature of enquiry to be summary, M, 40. 

Court bound to decide the right to the certificate, JSf, 41, 

Question of title, 0, 41. ■ 

Interest sufficient to oppose grant of certificate, G, 42. 

Court not bound to enter into an inquiry regarding nice questions of law or fact, 
J-, 43. 

Questions of disputed adoption not to be determined in proceedings under the 
Act, K, 43. 

Question of re»union need not be enquired into in proceedings under^the Act, 
L, 43. 

Grant of certificate where will set up— Jurisdiction, M — 0, 43. 

Status of family, enquiry into, P, 43. 

Legitimacy and marriage, enquiry into, Q, 43. 

Mere nearness of kin is no reason by itself for the grant of certificate, U, 44. 
under S. 7, 46-^49. 

Nature of proceedings under Act, U, 46. 

Two certificates of administration cannot run together, E, 47. 

Certificate not necessarily to be to collect ail the debts of the deceased, P, 47. 
Certificate not to be granted to a number of representative in respect of fractional 
share of the estate, Y—D, 47. 

Certificate not to be given for collection of part only of a debt, G, I, J, 48. 
Application not to be dismissed on ground that all debts are not specified, M, 48, 
Failure to specify debts — Efieot, B, 51. 

Order to file security — Particulars as to amount, &c., to be specified, L, 52. 
under S. 9, 52. 

Extention of certificate, S. 10, 52, 53. 

Mode of collecting Court-fees on certificates, S. 14j 56. 

What orders under Act are or are not appealable, 61, 62. 
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Practice and Vrocedure — {Concluded). 

Second appeal— U under the Aofc, S, 62. 

Memorandum of objections under the Act, iF, 62. 

Discretion of Lower Court as to form of security, TJ, 62. 

Price, Suit for refund of, of goods— Necessity for certificate, F, W, 20. 

Probate, Application by executor for Succession Certificate — Will disputed Jurisdiction 
to decide genuineness of will— Remand — Duty of Judge —Executor whether 
bound to take out probate, X, 9. 

Will — Necessity to take out probate, F, 9. 

In what case Administrator-General may grant certificate — No certificate where, 
or administration granted or for money in Government Savings Bank, .(r, 30. 

Probate issued from Native Court in Gutch — Certificate of Political igent Suit 
in British India, 3i. 

Effect on certificate of previous certificate, or letters of administration, S. 20, 62, 

Effect on certificate of subsequent, or letters of administration, S. 21, 63. 

Effect of certain, and letters, S. 24, 63, 6i. 

Procedwe, See PeAOTICB AND PBOCEDURE. 

on application for certificate, S. 7, 37. 

Certificate of administration — Delegation of authority by District Judge- 
irregular— S, P, i6. 

Pro-wofe, Debt due to endowment, in favour of former manager— Suit by successor, 

, : . 

Proof, of representative title a condition precedent to recovery through the Court of 
debts from the debtors of deceased persons, S. 4, 11. 

Purchaser, at Court auction of a debt due to his deceased judgment-debtor if entitled to 
the effects of deceased, P, 23. 

Q 

Question of fact, Court not bound to enter into an inquiry regarding nice questions of 
law or fact, J, ^3. 

Question of law, Court not bound to enter into an enquiry regarding nice, or fact, J, 33. 

R 

Beeeiver — appointed to take possession — ^Not bound to take out certificate, Z — A, 25, 
of enquiry of Subordinate Courts, 0, 8. 

Refund — of deposit, Y,Z^ 56. 

Refund of price, Suit for, of goods— Necessity for certificate, V, W, 20. 

Reg. VIII of 1827 (Bombay) S, 13, 55. 

Refusal of certificate to heirship under Bombay Reg. VIII of 1827— Appeal, 0, 

6t. 

Jurisdiction to hear applications under, ^,65. « 

Provisions with respect to certificates under, S. 28, 69, 

Order under Bombay Reg. VIII of 1827— Appeal, X, 69. 

Relatives, Right of person obtaining certificate as against, of the deceased, J, 57, 

Religious Endowment, Trustee of, endowment, if entitled to effect of deceased, E, 26. 

Debt due to— Promote in favour of former manager— Suit by successor, I, 26. 

Decree made in favour of a deceased mohunt — Right of successor and represent- 
ative to apply for execution of decree made in favour of the deceased for costs 
incurred on behalf of the muth, J, 26. 

Remand, Application by executor for succession certificate -Will disputed— Jurisdiction 
to decide genuineness of will— Duty of Judge -Executor whether bound to take 
out probate, X, 9. 

Rent, Suit for — Necessity for certificate, 21. 

not debt, E, 21; E, 32. 
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JReniJ— ‘(Concluded) . 

Debt—moludes any debt except, etc,, 32. 

Wlien bond has been obtained for arrears of, certificate necessary, 0. 32, 

No certificate necessary for, accruing due since death of deceased, P, 32. 
RepvBSBfitcbtivBi Proof of, title a condition precedent to recovery through the Court of 
debts from the debtors of deceased persons, S. 4, 11. 

Certificate cannot be granted to a number of — for fractional shares of the estate, 

, 36., ■ 

Certificate not to be granted to a number of, in respect of fractional shares of the 
estate, F— P, 47, 

Besidenee, Where a person had no fixed place of— at the time of his death— Certificate, 
jurisdiction to grant, ,4, 34. 

Resident at Cochin^ Suit to set aside certificate granted by the, W, 0, 58. 

Res judicata, The principle of, has no efiect on the provisions of this section, X, 33, 34. 
Retrospective operation df Act, T, S ; 1, i2. 

Re-union, Question of, need not be enquired into, L, 43. 

Reversioner, Hindu widow and next,— Who is preferred in the matter of grant of certifi- 
cate, P, 45. 

Widow and next, contest between — Security, P, 52. 

Revision, G.P.C., 1882, S. 622— Order wrongly dismissing application to sue in forma 
pazter-is open to, by High Court, P, 22. 

Revival of suit, Application for, — ^Necessity for certificate, 22. 

Revocation of certificate, S. 18, 59. 

Right of petitioner under Act, In what right can the petitioner claim, D— P, 35, 

Right of suit. Certificate not necessary for commencement of suit, L, M, 12. 

Certificate not necessary for continuing a suit already instituted, P, 13. 

Decision under the Act, no bar to regular suit, X, 64, 

Rival claimants, Discretion to be exercised where there are, R — T, 44. 

Competency of Court to refuse either claimant, Y — X, 44. 

Rtiles of practice, Civil, made to High Court of Madras, D, 3. 

s 

Salary, Hindu law —Acquisitions out of , /ucie separate property— Discretion of 

Court, Z, 42. 

Suit for, of mortgaged property, 2?, O', 13, 14. 

Suit for, on mortgage, P—S, 18, 19. 

Savings Bank, In what case Administrator-Generalmay grant certificate— No certificate 
where probate or administration granted or for money in Government, Gf, 30. 
Second appeal. Under the Act, S. 62 

Security, Deposit in Q^^nk, not included in definition of security, D-1, 11, 

Suit for mortgage-money, becoming impaired, C, D, 15. 

Requisition of, from grantee of certificate, S, 9, 51. 

Deposit in Bank not, C, 51. 

Certificate to guardian— Necessary, P, 52. 

Widow and next reversioner, contest between, P, 52. 

E Sect of, taken, G, 52. 

Appeal from order directing, to be furnished, B, I, 52, 

Order to file — Particulars as to amount, &c., to be specified, L, 52. 

Amendment of certificate in respect of powers as to securities, S. 12, 53. 

Grant of certificate conditional on, filed — Appeal, D, 61. 

Order granting Certificate, conditional, upon giving, 61. 

Order directing fresh — Appeal, N, 62, 

Order requiring party to furnish — Appeal, 0, 62. 


(Gonclnded) . 

No appeal lies on the ground of insufficiency of, Q, 62, 

Discretion of Lower Court as to form of, U, 62. . 

SisieT^s daughter, or sister’s daughter’s son, not entitled to certificate, 

■■■ ' ■ F,42. ■ , ^ ■' 

Sister^ s daughter's son, Dayabhaga — Sister’s daughter or, not entitled to certificate, 

Sister' s son, Full— and half brother— certificate to whom to be granted, Ilf, 46. 

Son, of deceased partner, if person entitled to the efieots of deceased, T, 24. 

Suit by, for debt due to his father, if certificate necessary, .£?, 25. 

Major, and widowed mother of minor son — Who is preferred in the matter of 
grant of certificate, D, 45. 

Son's daughter's son, Nephew and pre-deceased — Certificate to whom to be granted, 

P, 46, 

Status of family, enquiry into — Practice, P, 43. 

Step-in-aid of execution, Application for execution by heir without obtaining certificate 
is, .4, 29. 

Subordinates Courts, Eeference of enquiry to, 0, 8. 

Substitution of parties, Whether the Act would apply to the case of the person who has 
been substituted as plaintifi, S, 13. 

Eight to sue without certificate— Debt during execution proceedings, of the 
original mortgagee, and substitution of his heir, ©, F, 15, 16. 

Succession, Survivorship— MiiafesTiura Law, L, 22. 

Succession to a Mutt, Dispute as to — Jurisdiction of Magistrate, J, K, 57, 58. 

Successor, to impartible zamindari— Debts due to the predecessor, certificate necessary 
for collection of, D, 24. 

Suits, Certificate not necessary for commencement of, L, 12. 

Certificate not necessary for continuing a, already instituted, P, 13. 

Suit for accounts, Necessity for eerti&ca,te, P, 20. 

Not one for recovery of debt, X, Y, 20. 

Suit for damages, Necessity for certificate, Z — 0, 21. 

Suit for f oreclosure, M, N, 17, 18. 

Suit for rent, Necessity for certificate, 21. 

La’hdlord and tenant — Suit for, JJ, 33. 

Suit for sale, of mortgaged property, T, U, 13, 14. 

Mortgage decree— Suit by asssignee of mortgagee for sale, V, 14. 

Suit for mortgage-money security becoming impaired, G, D, 15. 

Suit to recover money by sale of property mortgaged, J, 17. 
on mortgage, P — S, 18, 19. 

Suits instituted before Act came into force, S. 4 applicable to splits instituted before 
coming into force of Act, P, 13. 

Summary Enquiry, Nature of enquiry to be summary, ilf, 40. 

Stiperceded certificate, Surrender of superseded and invalid certificate, S. 27, 68. 

Surrender of superseded and invalid certificates, S. 27, 68. 

Surviving partner, if person entitled to the effects of deceased, W, 24. 

Survivorship, Succession — Mitakshara Law, L, 22. 

Claim by right of, needs no certificate, X — A, 24, 25. 

T 

Tarwad, Certificate to collect debts refused to a Karnavan indebted to the, D, 39. 

Title — Commencement, extend and application of the Act, S. 1, 8. 

Proof of representative, a condition precedent to recovery through the Court of 
debts from the debtors of deceased persons, S. 4, 11. 
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(Goneluded). 

Oertificate for collection of debts, whether absolutely necessary for representative 
to execute—Act XXVII of ISdO—Gbjections to, X, 28. 

There must be some inquiry under the section — ^(Jaestion of, G, 39. 

Question of, 0, M. 

Ktte io o/ Person claiming to be entitle to the effects of the deceased 

person, etc, — Who are persons claiming to be so entitled, 23, 24, 

Persons claiming to be entitled to the effects of the deceased persons— Who are 
not persons claiming to be so entitled, 24 — 27, 

Right nnder the certificate is personal— not transferable or heritable, Z, 38. 

Transfer of Property Acty S. 90— Application by heir of mortgagee for supplementary 
decree under S. 90 of the, G, 15. 

Trustee --oi religious endowment, if entitled to effects of deceased, J3, 26. 

Two certificates— oi administration cannot run together, S, 37. 

of administration cannot run together, Zr, 47. 

u 

Unliquidated claim — is not debt, B, 0, 21. 

V 

Validation of certain payment^ of certain payment made in good faith to 
holder of invalid certificate, S. 22, 63. 

Value i Suit for value of moveables— Necessity for certificate, T, TJ^ 20. 

Village Courts, Applicability of Act to, Q, 8, 

w 

Right to certificate, D, 42, 

and Cousin — Who is preferred in the matter of grant of certificate, B, 44. 

and person setting up special title— Who is preferred in the matter of grant of 
certificate, C, 44. 

Childless, of brother and nephew-^Illegitimate sons— Who is preferred in the 
matter of the grant of certificate, JF, 45. 

Adopted son and — Adoption disputed— Grant of certificate, G, 45. 

Certificate granted to, with direction that she should enjoy only the interest on 
money collected — Suit by widow for declaration as to her absolute* right if 
maintainable, D, 51. 

and next reversioner, contest between — Security, F, 52. 

Joint family — Death of one member — Certificate to — Suit by member for 
declaration, V, 60. 

Will — Application for a certificate under, W, 9. 

Application by •xecutor for Succession Certificate — Will disputed — Jurisdiction 
to decide genuineness of will — Remand — Duty of Judge — Executor whether 
bound to take out probate, Z, 9. 

Probate, necessity to take out, V, 9. 

Validity of — Inquiry into, Q, B, 41. 

Executor under a, 8, X, 41. 

Grant of certificate where, set up — Practice — Jurisdiction, M, 0, 43. 

Words and phrases, ” Debt,” K, L, N, 32, 

“ District Court” S. 3, 10. 

“ Security,” S, 3, 10. 

z 

Zamindari, Successor to impartible— Debts due to the predecessor, certificate 
■ necessary for collection of, U, 24. 
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